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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and Harbor
Wor kers’ Conpensation Act, as anmended, 33 U S.C. § 901, et seq.,

1 The caption appears as amended at the hearing.



(herein the Act), brought by WIIl L. Bias (Cainmnt) against
Transocean  Term nal Qperators ( Enpl oyer) and P& Ports
Loui siana, Inc. (Carrier).

The issues raised by the parties could not be resolved
admnistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice
of Hearing was issued scheduling a formal hearing which
comenced on February 28, 2003, and concluded on March 7, 2003,
in Metairie, Louisiana. Al parties were afforded a ful
opportunity to adduce testinony, offer docunentary evidence and
submt post-hearing briefs. Claimant offered 23 exhibits,
Enpl oyer/ Carrier proffered 20 exhibits which were admitted into
evi dence along with one Joint Exhibit. The record was |eft open
for 30 days for depositions of Vocational Expert Favolora and
Drs. Koy, Culver and Bunch. CX-1 through CX-23, EX-1 through EX-

17, EX-19, EX-21, EX-23 and JX-1 were received. EX-18 was
reserved for the completion of Dr. Bunch’s deposition.? EX-20
and EX-22 were wi thdrawn. This decision is based upon a full

consideration of the entire record.?®

Post-hearing briefs were received fromthe Caimant and the
Enpl oyer/ Carri er on June 31, 2003 and July 1, 2003,

respectively. Based upon the stipulations of Counsel, the
evi dence introduced, ny observations of the deneanor of the
W t nesses, and having considered the argunents presented, | make

the foll owi ng Findings of Fact, Conclusions of Law and Order.
| . STI PULATI ONS

At the commencenent of the hearing, the parties stipulated
(JX-1), and | find:

2 Dr. Bunch’s original deposition transcript, which was
submtted at the hearing as Enployer’s Exhibit 18, was not
suppl enmented post-hearing, and the record was closed on May 22,
2003. On May 21, 2003 Caimant filed a “Mdtion to Exclude the
Functional Capacity Evaluation and Deposition of Dr. Bunch,”
which was denied on July 2, 2003 after Enployer/Carrier filed
their opposition on June 13, 2003. Accordingly, Dr. Bunch’s
deposition transcript submtted at the formal hearing is hereby
recei ved as Enpl oyer’s Exhibit 18.

3 References to the transcript and exhibits are as foll ows:
Transcri pt: Tr. Clainmant’s Exhi bits: CX-
Enpl oyer/ Carrier’s Exhibits: EX-___ ; and Joint Exhibit: JX-__



1. That the O aimant was injured on February 25, 2001.

2. That Claimant’s injury occurred during the course and
scope of his enploynment with Enployer.

3. That there existed an enployee-enployer relationship
at the time of the accident/injury.

4. That the Enployer was notified of the accident/injury
on February 25, 2001.

5. That Enployer/Carrier filed Notices of Controversion
on September 5 and 12, 2001.°*

6. That an i nfornmal conference before the District
Director was held on Novenber 27, 2001.

7. That Claimant received a total of $2,112.00 in
conmpensati on benefits for hi s t enporary t ot al
disability status from February 26, 2001 through March
25, 2001.

8. That Cdaimant’s average weekly wage at the tine of
injury was $792. 00.

9. That nedical benefits for daimant have been paid
pursuant to Section 7 of the Act.

1. | SSUES

The unresol ved issues presented by the parties are:

1. The nature and extent of Claimant’s disability.
2. Maxi mum medi cal i nprovenent.
3. Claimant’s entitl enment to and authorization for

medi cal care and servi ces.

4. Attorney’'s fees, penalties and interest.

4 Anot her Notice of Controversion was apparently filed on
Decenber 12, 2001. (EX-4, p. 3).



[11. STATEMENT OF THE CASE
The Testinoni al Evi dence
Christine Kelly

Christine Kelly testified she was enployed by Carrier as a
clainms adjuster from February 2001 through October 2002. She
was assigned to Claimant’s claim and invited him to her office
to take his recorded statenent. On March 1, 2001, d aimant was
in “obvious disconfort” when he arrived with his wife at M.
Kelly's office. Cdainmant stated he was not relieved by post-job
injury nedical treatnent he received at the energency room
Consequently, M. Kelly discussed treatnment by an orthopedic
speci al i st. Claimant desired treatment wwth Dr. Terry Habig, a
physician for the New Ol eans Saints. Ms. Kelly was unable to
schedul e an appoi ntnent because Dr. Habig did not accept the
| ongshore fee schedul e. Claimant had no other preference, but
requested treatnment soon due to his disconfort. (Tr. 41-52).

Ms. Kelly recommended Westside Othopaedic Cinic (WXO).
She worked as an assistant for eight years at WOC, and her
mot her was also a patient there.® She never stated she worked
for Dr. Katz at WOC because Dr. Katz did not work at WOC during
Ms. Kelly's tenure there. (Tr. 84-85, 91). Likew se, she never
represented Dr. Katz perfornmed surgery on her nother because Dr.
Katz did not provide that treatnent. (Tr. 53-54, 61). Me.
Kelly called WOC to arrange the earliest appointnent, which was
available with Dr. Katz, who specializes in spinal injuries.
(Tr. 52-54).

Ms. Kelly presented a choice of physician formto O ainant.?®

® daimant’s wife recalled that Ms. Kelly stated she worked at

Dr. Katz’'s orthopedic clinic for 5-8 years. (Tr. 250-257).

® The choice of physician formprovides in pertinent part:

[ Enpl oyer] has explained to nme that | have a
choice of physician for the treatnent of ny job
related illness or injury. | understand the choice is
mne, and also wunderstand that | may not change

physicians at a later date wthout prior witten
authorization and consent of [ Enpl oyer ] or the
District Director of [OACP]. My choice of physician
is in the specialty of Even though this

physi ci an nmay have been recommended to ne by persons



She “explained to [Caimant] what the docunment was about, read

it with him . . . [and] nade sure that he understood that it
was his choice of physician that, even though | had given him
the name and nade the appointnent . . . .7 She further

explained to Cdaimant that, by <choosing Dr. Katz as his
physi ci an, Caimant was “not all owed another choice of physician

in t he sanme specialty wi t hout per m ssi on from
[ Enpl oyer/Carrier].” Cl ai mant expressed his understanding of
the form after he and his wife read the form and discussed it
with M. Kelly. Subsequently, Caimnt signed the choice of

physi cian form Ms. Kelly did not inform Claimant that signing
the form was necessary for treatnent wwth Dr. Katz. (Tr. 54-60,
67, EX-11). Before signing the form M. Kelly explained to
Claimant that he could treat with any treating physician of his
choice. (Tr. 86).

Shortly after he treated with Dr. Katz, daimant reported
to Ms. Kelly that Dr. Katz recommended physical therapy which
was causi ng increased pain. Consequently, Cainmant requested to
di sconti nue therapy. At that time, Caimant did not request a
change of physicians. On March 22, 2001, after Cainmant treated
with Dr. Katz for several weeks, Caimant provided a handwitten
letter to Ms. Kelly requesting another physician. She deni ed
the request because there were no grounds to change. (Tr. 64-
67) .

Claimant |ater provided a witten request to M. Kelly
seeking treatnment with Dr. Vogel , Claimant’s choice of
neur osur geon. Empl oyer/ Carrier did not authorize Cdaimant’s
treatment with Dr. Vogel because Dr. Katz previously released
Claimant to return to work after Dr. Katz “exam ned d ai mant,
evaluated him treated him with nmultiple nodalities, physical
t herapy, nedications” and ordered an MRl which “was perfectly
normal .” (Tr. 67-69).

working for [Enployer], | wunderstand that | have no
obligation to use this physician, but nevertheless
choose to do so of ny owm free wll. I acknow edge
that no duress of any kind has been applied by
[ Enpl oyer] to influence the choice | have nade. I

agree to inform [Enployer] in witing imediately upon
deciding to seek the care of any other physician.

“Dr. Ral ph Katz,” whose specialty 1is “orthopaedics,” is
identified in handwiting as Cainmant’s choice of physician.
The formis dated “3/1/01” and signed by Caimant. (EX-11).



After Claimant treated with Dr. Vogel, Enployer/Carrier
referred him to another neurosurgeon, Dr. Robert Applebaum who
restricted himfrom work pending further testing and recomrended
a physiatrist’s evaluation. (Tr. 69-77; EX-9, p. 5).

On cross-exam nation, Ms. Kelly stated Claimant’s March 22,
2001 handwitten request for another physician was the first
such request made by d ai mant. Al t hough d ainmant indicated he
desired a change because he was still in pain and did not I|ike
physi cal therapy, he otherw se expressed no conpl aints regarding
his treatnent with Dr. Katz. (Tr. 86-89; CX-14, p. 22).

Charles Aprill, MD.

Dr. Aprill, who is board-certified in diagnostic radiology,
testified as an expert in the field of radiology. (Tr. 93; CX-
16). He was asked by Claimant’s attorney to review Cainmant’s

cervical and |umbar MR scans, nyelogram and post-nyel ogram CT
scans from 1999 and 2001. He opined the 2001 cervical M
denonstrated a “reverse of the normal curve,” which may be
caused by nmuscle tension, and a “small posterior disc protrusion
in the mdline at [C]5-6 and a tiny disc protrusion just to the
left of mdline at C4-5." The lunbar MR revealed no
abnormality. The diagnostic studies clearly established that
Claimant’s spinal cord is not conpressed. (Tr. 94-103; CX-4;
EX- 10; EX-12).

On cross-examnation, Dr. Aprill conpared his March 1999
report of Caimant’s February 1999 films with his June 2001
report of Claimant’s March 2001 fil ns. He stated there were no
abnormalities in Claimant’s |lunbar spine revealed in either set

of filns. Dr. Aprill concluded that the disc abnormalities
revealed in Caimant’s February 1999 and March 2001 cervi cal
films are the same, indicating no change from 1999. However,
the February 1999 MRl revealed no reversal of the lordotic
curve, which is a significant finding. Dr. Aprill concluded the
straightening of the cervical curve was an additional finding
indicating “a little bit of a change.”’” Dr. Aprill indicated he
was not qualified to determne whether the abnornmalities on
Claimant’s MRIs were synptomatic for C ainmant. (Tr. 118-127;
EX-12; CX-4).

" The March 15, 2001 MR report noted that a “gentle reversal”
of Claimant’s cervical lordosis “may be nerely on the basis of
neck flexion and position within the neck coil.” Miscle spasns
were not discussed. (EX-10, p. 1).



Jacqueline Carroll, RN, JD

Jacqueline Carroll, a registered nurse and |icensed
attorney, testified she acconpanied Cainmant to the FCE at
Counsel for Caimant’s request. She helped dainmant answer

gquestions to a questionnaire while awaiting Dr. Bunch and took
notes during the FCE. Her proffer as an expert in nursing was
deni ed, but she was accepted as a fact witness. (Tr. 136-150).

According to Ms. Carroll, Caimant’s blood pressure rose
from 138/ 82 before the FCE to 150/100 during the FCE. Dr. Bunch
recommended C ai mant seek treatnent for his high blood pressure
and led Caimant and Ms. Carroll to a nearby nedical facility
for retesting. Cdaimant’s bl ood pressure dropped to 148/ 98 when
it was retested. Dr. Bunch stated the high blood pressure was
pai n-rel ated. (Tr. 150-151; EX-17, p. 3).

Carl os Kronenberger, Ph.D

Dr. Kronenberger was accepted as an expert in psychol ogy.
Claimant’s counsel asked him to review Dr. Bi anchini’s
psychol ogi cal opi ni ons. He al so evaluated C ai mant on February
17, 2003.% (Tr. 172-176; CX-9; CX-17).

Dr . Kr onenber ger not ed t he M nnesot a Mul ti phasic
Personality Inventory (MWI) is a 567-question test that is a
“st andar di zed nmeasur e of personal ity functi oni ng,

psychopat hol ogy or synptomatology and so-called test-taking
attitudes” which is witten at an “eighth-grade reading |evel.”
The test may be provided via audiotape for individuals who may
not read at an eighth-grade Ilevel; however, there my be
conplications related to the testing subject’s understanding and
conprehension of the questions. Dr. Kronenberger added that the
MWl would not be accurate for an individual whose 1Q is bel ow
80; however, he was aware of no studies which supported such a
conclusion. (Tr. 176-182).

8 daimant reported sustaining an injury when he was “operating

a crane on the dock; the weight fell from the crane and he was
jerked around in the crane’s cabin.” He sustained injuries to
his “back, neck and shoulders” and experienced pain in his
“l ower back, shoulder and neck, particularly on the right side
of his body.” The pain was “constant and sonetines severe.”
Cl ai mant reported occasional nunbness and tingling “which nakes
it hard for himto stand, sit or walk for any length of tine.”
(CX-9, pp. 1-2).



Dr. Kronenberger admnistered other tests which reveal ed
Cl aimant functioned at the fourth to fifth-grade reading |evel.
Claimant’s 1Q was 70 to 72, based on prior tests adm nistered by
Drs. Mull ener and Bi anchini. Dr. Kronenberger stated the first
half of Claimant’s MWI results constituted a valid profile, but
Claimant may not have exerted hinself consistently through the
second half of the entire examnation. (Tr. 182-189).

According to Dr. Kronenberger, C aimnt denonstrated higher
scores on only one of six controls, which is not enough to
invalidate the test. The results of Claimant’s MWPI i ndicated
Cl aimant tended to over-report his problenms. (Tr. 202-208).

Dr. Kronenberger reviewed Dr. Bi anchini’s other test
results and concluded Caimant was not nmalingering cognitive
deficits. Claimant’s performance on the MIlton dinical

Mul tiaxial Inventory (MCM) vyielded “slightly higher” results
indicating a tendency for augnentation, or “an overreporting of
problenms.” However, Caimant’s profile is “a pretty conmon one
to find for individuals with these types of injuries that he has
sustained, with chronic pain and diffuse anxiety and depression,
but he’'s not going off the scale on any of these anxiety and
depression scales.” (Tr. 189-194).

Dr. Kronenberger admnistered other psychological tests
whi ch he opined were preferable to an MWI due to Claimant’s 1Q
and reading ability. Claimant’s results on a Personality
Assessnent Inventory (PAl) were slightly elevated on three of
four scales, nanely somatization, depression and anxiety. (Tr.
194-199). Claimant’s results on a West haven Yal e
Mul ti di mensi onal Pai n | nventory (wMPI) reveal ed enot i onal
distress associated with Cdaimant’s disability and need for
psychol ogi cal treatnent which would help C ai mant understand the
“connection between the mnd and the body and how best to help
himself in this situation. (Tr. 194, 200-201).

Dr. Kronenberger diagnosed Cainmant with a pain disorder
whi ch involves conplicating psychological factors that augnent
Claimant’s pain and nmake it worse. He opined C aimant suffers
from dysthym c disorder of noderate intensity. The di sorder
i ncl udes periods of “depression, helplessness, |ow self esteem
a sense of foreshortening of their Ilives, that they are
pessimstic [and] lacking in energy.” Sl eep disorders,
gastrointestinal distress, anxiety and dim nished confidence are
al so associated with dysthym c disorders. Cl ai mant should be
treated “very aggressively with an anti-depressant and receive



concom tant psychotherapy.” (Tr. 208-214). Claimant’s recent
weight gain <constitutes an appetite disturbance which is
“probably an indication that the individual is very depressed
[and] very inactive.” (Tr. 223).

According to Dr. Kronenberger, Cainmant is disabled from
returning to work due to the severity of his psychol ogical
synptonms, which are considered “noderate to severe.” C ai mant
is unable to sustain a job which demands working a 40-hour week
due to deficits in attention and concentration.® daimant may
understand sinple instructions, but cannot be expected to
understand conplex instructions. (Tr. 214-222).

On cross-examnation, Dr. Kronenberger adnmtted he was
asked by Caimnt’s counsel to provide a “targeted consultation”
in which he reviewed records only related to treatnent or
evaluation by Drs. Mor se, Bi anchi ni and Ml l ener. Dr.
Kr onenberger acknowl edged his opinion would change if he was
provi ded nedical records from Drs. Katz, dynn, Bunch and Cul ver
indicating d ai mant was exaggerating his conplaints and
denonstrated synptom magnification. If some of the physicians
concluded there was no objective basis for Cainmant’s physical
conplaints based on diagnostic testing, Dr. Kr onenber ger
admtted, “that would have a huge inpact on how | would assess
the problem” and “of <course, it would alter ny opinion.”
Wt hout review ng such nedical opinions, Dr. Kronenberger could
not estimate the extent to which his opinions would change.
(Tr. 225-234).

Dr. Kronenberger opined Claimant’s MWI revealed a profile
characteristic of individuals that experience pain or bodily
concerns with an adm xture of anxiety or histrionic tendencies.
Such individuals “tend to be self-centered and very denanding
and they wish to have a lot of attention from others and very
often directed at physical synptons that they talk about to
gat her synpathy and act helpless and so forth.” According to
Dr. Kronenberger, such individuals are unaware that they are
exaggerating synptonms. (Tr. 234-236).

o On February 21, 2003, dCdaimant reported “occasional”
problenms wth concentration to Dr. Kronenberger, who noted
Claimant’s “attention and concentrati on were sonewhat bel ow par
and a few questions were repeated.” Dr. Kronenberger also noted
Claimant’s “concentration on a short-term task was adequate.”
(CX-9, p. 2).



Dr. Kronenberger described sonatization as a psychol ogi cal
condition in which individuals becone so focused on synptons
that there are “nore synptons evident to the person than
actually found upon physical examnation.” The assunption from
Claimant’s MWPI is that he not conscious of exaggerating his
conplaints, which are “out of proportion to the objective
findings. (Tr. 236-244).

On re-direct exam nation, Dr. Kronenberger concluded that a
somatic problem such as Cdaimant’'s may be disabling. | f
Cl ai mant did not suf fer psychiatric conplaints, namel y
somati zati on and depression prior to his job injury but suffered
the problens following the injury, Dr. Kronenberger opined that
the accident had a causal connection with Claimant’s psychiatric
conplaints. (Tr. 244-249).

WIlly Denetra Bias
Ms. Bias testified that she has been nmarried to d ai mant

for 5 years. She acconpanied Caimant to Ms. Kelly's office to
di scuss a choice of physicians. M. Kelly directed C ai mant not

to return to an energency room physician. Rat her, M. Kelly
stated she would find Caimnt a specialist for his back
conpl ai nt s. Ms. Kelly recomended Dr. Katz, who was a *“great

doctor, he was her nobmis doctor, and also the Saints’ doctor.”
(Tr. 250-257).

Ms. Kelly asked Claimant to sign a choice of physician form

to see Dr. Katz. Claimant signed the form which was neither
read nor explained to Claimant by Ms. Kelly. Ms. Bias read the
form and recalled a provision for changing physicians. Ms.

Kelly informed Claimant and his wife that she worked at Dr.
Katz's orthopedic clinic for 5-8 years. (Tr. 250-257).

According to Ms. Bias, Cainmant started conplaining about
Dr. Katz one week after beginning treatnent. (Tr. 263-264).
Ms. Bias's sister-in-law prepared Caimant’s request for a
second choice of physician because O ai mant has troubl e reading
and witing. (Tr. 257-259; CX-14, p. 22).

Prior to his accident, Caimant was active, friendly,
out goi ng and capable of “anything.” He was “very hel pful around
the house.” After his accident, Caimant’s body weight
increased from 193 to 275 pounds. Cl ai mant becane “very npody,
al ways depressed, crying and difficult to deal with.” d ai nant
is presently unable to help around the house, and Ms. Bias is
responsi ble for “everything.” She nust help d ainmant bathe and



“put on his socks, tie his shoes.” There is stress on the
relationship between Caimant and his wife due to a loss of
intimacy. (Tr. 259-263; CX-18).

On cross-exam nation, Ms. Bias, who conpleted high school
and sonme college as a B-student, admtted she read Caimnt’s
choice of physician form and understood the form to nean that
“Dr. Katz was the doctor that [Claimant] was choosing .o
She understood there was no obligation to treat wwth Dr. Katz.
Ms. Bias denied that C aimant requested Dr. Terry Habig. (Tr.
266- 268; EX-11).

d ai mant

Cl aimant was born on April 3, 1967 and was 35 years old at

the time of formal hearing. He graduated from St. Augustine
hi gh-school as a “C-average” student who played football,
basebal | and basketball. He worked as a | ongshoreman for six or

seven years prior to his job injury, when he was working as a
regul ar gangman. (Tr. 291-293, 311-315).

Wen his gang worked on ships, Caimant was a crane
operator who was required to clinb | adders ranging from 30 to 50
feet high. When his gang worked on barges, he was required to
[ift 110-pound sacks and other materials. He was al so required
to clinb | adders, bend and stoop. (Tr. 293-304).

Claimant was injured inside of a crane cab that was 30 or
40 feet above the deck of a ship while he was operating the
crane to unload cargo. The boom on the crane fell, which jerked
Cl aimant around inside the cab and frightened him The flag nman
on duty assisted Caimant down the |adder to await an anbul ance.
(Tr. 316-318, 362).

Claimant was brought to Touro Hospital Energency Room
(Touro), where he was treated by a physician. He was prescribed
sone pain nedications and told to return for a March 5, 2001
fol |l ow—dp appointnment at Touro. He did not keep the appointnment
because Ms. Kelly told Cainmant to visit her office rather than
go to the appointnment. At Ms. Kelly's office, Caimnt, who was
acconpanied by his wife, was directed to conplete a choice of
physician formin favor of Dr. Ralph Katz. (Tr. 318-320, 325).

According to Caimant, M. Kelly described Dr. Katz as a
neck and back specialist who successfully treated Ms. Kelly’'s
not her . Claimant was inpressed by Ms. Kelly' s explanation that
Dr. Katz was a physician for the New Oleans Saints football



pl ayers. Ms. Kelly informed Caimant and his wife that he nust
conplete a choice of physician formin favor of Dr. Katz if he
desired to treat wth that physician. Claimant voluntarily
signed the docunent, noting that Ms. Kelly “didn’t twst nmy arni
to obtain his signature. (Tr. 320-322). Ms. Kelly infornmed
Claimant that he nust provide a witten request to change
physi ci ans should he desire a change in the future. (Tr. 328).

Cl ai mant never heard of Dr. Habig until M. Kelly nentioned
his nane at the formal hearing. Wen he went to Dr. Katz, who
did not appear interested in his conplaints, Cainmnt was
provided with hip injections, nedication prescriptions and was
directed to undergo physical therapy at Dr. Katz’'s office three
times weekly. Physi cal therapy increased Claimant’s pain. He
reported the increased pain to Ms. Kelly, but did not nention
changi ng physicians at that tinme. (Tr. 320-329).

On March 19, 2001, Dr. Katz released Claimant to return to
work without restrictions. Subsequently, on March 22, 2001,
Claimant provided Ms. Kelly with a witten request to change
physicians, but M. Kelly refused to authorize the change.

Claimant did not return to work because of ongoing pain. He
returned for periodic followup visits with Dr. Katz. On July
2, 2001, dCdaimant treated with Dr. Vogel at his attorney’s
di rection. Dr. Vogel previously treated C aimant follow ng one

of his prior car accidents. (Tr. 328-331; CX-6; CX-14, p. 22).

For seven weeks between July 23, 2001 and Septenber 3,
2001, daimant attenpted to return to work despite ongoi ng pain.
At times, Claimant’s pain was severe enough that he could not
wor K. On Septenber 11, 2001, daimant returned to Dr. Vogel,
who restricted d ainmnt from returning to work pending
eval uation and testing. Claimant was willing to undergo the
recommended testing which was never perforned. On Decenber 22,
2001, Dr. Vogel told daimant that followup visits were
unnecessary until the conpletion of the testing. (Tr. 331-335;
CX-1, p. 2; CX-6, p. 6).

According to Claimant, Enployer directed himto treat with
Dr. Appl ebaum who appeared to express nore interest in
Claimant’s conplaints than did Dr. Katz. Li ke Dr. Vogel, Dr.
Appl ebaum restricted Caimant from returning to work pending
further testing. Vs . Kelly explained to Caimant that
conpensation benefits would be reinstated for the applicable
period Caimnt was restricted by Dr. Applebaum however,
addi tional benefits were never provided. (Tr. 335-338).



Pur suant to Dr . Appl ebauni s reconmendat i on,
Enpl oyer/ Carri er approved a nyel ogram and post-nyel ogram CT scan
on Claimant’s neck and back. Following a review of the results
of the testing, Dr. Applebaum released Caimant to return to
work with restrictions against |ifting nore than 40 or 50
pounds. Although he did not indicate restrictions against
specific postures at work, Dr. Applebaum generally told d ai mant
that returning to work would be painful. Claimant did not
return to work. (Tr. 338-340; EX-10, pp. 3-4).

At sone point, Cainmant attended an informal conference in
which it was explained that he could not treat with the sane
type of physician as Dr. Katz, who was Cainmant’s physician;
however, Caimant could seek treatnment wth another type of
physician. Following the informal conference, Claimnt chose to
treat with Dr. Kewalramani, who prescribed pain nedications.
Claimant was unaware whether Enployer/Carrier paid for Dr.
Kewal ramani’s treatment. (Tr. 340-342).

Claimant’s attorney arranged treatnment wth Dr. Stuart
Phill'ips. Dr. Phillips prescribed nedications and referred
Claimant to Touro pain clinic (the pain clinic). Dr. Phillips
retired and transferred Caimant’'s case to Dr. Waterneier, who
treated Claimant twice and also recomrended the pain clinic.
Claimant was treated at the pain clinic by Dr. Mrse, who
recommended ongoing treatnment at the pain clinic. Claimant is
willing to undergo Dr. Mrse's treatnent at the pain clinic,
Enpl oyer/ Carrier refused to authorize it. (Tr. 342-347).

Following treatnent with Dr. Mrse, Cainmant treated with
Dr. dynn, but cannot recall the examnation and treatnent.
Claimant next treated with two psychol ogists, Drs. Bianchini and
Mul I ener. He underwent psychol ogical testing prescribed by both
psychol ogi sts and perfornmed the tests with his best effort.
Claimant did not wunderstand all of the questions in the MVPI
whi ch he conpleted, but “did the best | could.” Cl ai mant was
not told he could revisit questions which he failed to
under st and. (Tr. 347-353). He was on pain nedication during
psychol ogi cal testing with Dr. Bianchini. (Tr. 363).

Following treatnment wth the psychol ogists, Cl ai mant
treated with Drs. Koy and Culver. He treated wth another
psychol ogi st , Dr. Kr onenber ger, who adm ni stered nor e
psychol ogical testing which Cdaimant underwent at his best
effort. 1d.



Claimant described his ~current synptonms and physical
conplaints. He suffers |leg, neck and back pain. He experiences
pain in his right shoulder that runs down his right arm He
suffers from pain and weakness in the right side of his body in

general . Fingers on his right hand tingle. He walks with a
cane because of problens with his bal ance; however, the cane was
not prescribed. Bendi ng, standing and raising his arm are
pai nful . Cl ai mant takes mnedications and soaks in hot water to
alleviate his synptons. (Tr. 354-356). Enpl oyer/ Carrier have
not paid for Cdaimant’s nedications followng Dr. Katz’'s

treatment. (Tr. 363-364).

Cl ai mant cannot perform any housework, the totality of
which his wife perforns. He cannot stand up or lift heavy itens
wi t hout experiencing pain. He suffers from depression and
feelings of inadequacy, nervousness and nonentary anger. He
cries periodically. Hs relationship and intinacy with his wife
has suffered. Before his job injury, Caimant felt “normal.”
(Tr. 356-359).

Cl ai mant underwent an FCE at which he gave his best effort.
He experienced increased pain during the FCE, and his blood
pressure increased to the point he could not continue the FCE
Dr. Bunch recommended an evaluation by a nearby physician for a
second opi ni on. Dr. Bunch indicated the FCE nust have been
painful for Caimant due to the increase in blood pressure
during the FCE and the rapid decrease in blood pressure after
the FCE was term nated. Prior to the FCE, Dr. Bunch instructed
Claimant not to take pain nedications. Claimant’s attorney
instructed himnot to bring a cane to the FCE. (Tr. 360-364).

Claimant testified he cannot perform his prior job. He
tried to get a job at fast-food establishnents, but was
unsuccessful. He was not provided a list of available jobs from
Ms. Favolora, but was willing to seek enploynent recommended by
Ms. Favol ora. He was never offered any help with conpleting

applications or performng a job search. (Tr. 364-367).

Prior to his job injury, daimnt was involved in two car
accidents in which he sustained neck and back injuries. Bot h
accidents resulted in settlenents. Claimant m ssed as nuch as
“a couple” of nonths from work due to the first accident and
approximately one or tw weeks due to the second accident.
O her than sone initial stiffness followng his return to work
after the first accident, Cainmant suffered no ongoi ng physi cal
problenms from the car accidents. Pre-injury, Caimnt weighed



between 190 and 200 pounds. Post-injury, Caimnt’s weight
i ncreased to 275 pounds or nore. (Tr. 311-315, 362-363; CX-18).

On cross-exam nation, Caimnt acknow edged his signature
on the choice of physician form he conpleted in favor of Dr.
Kat z. He admtted that he read the form before he signed it.
He understood the form neant that, “[t]o see Dr. Katz, | had to
sign the form” He was not told that he “had to sign the form?”
Li kew se, he was not told that he could not see another doctor
Al t hough he experienced disabling pain during physical therapy
prescribed by Dr. Katz for three tines per week, Caimnt would
be willing to attenpt treatnent at the pain clinic which m ght
demand physical therapy for as nmany as five tines per week.
O her than his return to |ongshore enploynent from August 2001
t hrough Septenber 2001, Caimant admtted he did not seek any
ot her enploynment until January 2003. He sought work despite his
ongoing condition because his famly needed the noney, not
because his condition inproved. (Tr. 368-384).

Kevin J. Bianchini, Ph.D

Dr. Bianchini, who specializes in neuropsychology and
clinical psychology, testified as an expert in the field of
clinical psychol ogy. On Novenber 4 and 5, 2002, after other
physi ci ans experienced “difficulty finding physical explanation
for [ A ai mant’ s] synpt ons, ” Dr. Bi anchi ni adm nistered a
psychol ogi cal evaluation of Claimant at Dr. dynn's request. On
Decenber 19, 2002, he reported Cainmant’s psychol ogical and pain
eval uation results. (Tr. 388-391; EX-15).

According to Dr. Bianchini, Caimant’s results during the
Novenber 2002 evaluation coupled with his prior nedical history
indicated “a psychological overlay or psychological factors
playing a role in [Caimant’s] report of synptoms.”?* n

0 During his Novenber 2002 psychol ogical pain evaluation wth
Dr. Bianchini, Caimnt reported he was injured when a boom fel

whil e operating a crane. He was “not belted and ‘cane out of
the seat.’ He ‘bounced around and fell back to the edge of the
seat.”” Cainmant reported he was treated for a back injury at

the energency room Claimant attributed the followng to his
job injury: back pain, neck pain, headaches, depression, panic,
a “varied” lack of concentration, anger, anxiety, crying spells,
and sl eepl essness due to pain. He denied problems with nenory
| oss or speech. He denied a history of head injury with a |oss
of consciousness; however, he may have sustained a head injury
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psychol ogi cal exam nati on, C ai mant was exaggerating his
synptonms; however, it was “not clear that [C ai mant] understands
that he’'s doing that, which is what would be a diagnosis of
mal i ngering, if he understood he was exaggerating and was doing
so intentionally.” (Tr. 391-393).

Dr. Bianchini perfornmed various tests to determ ne whether
Cl ai mant was exaggerating or nmalingering a |oss of concentration
or nmenory, which is considered “cognitive” malingering that does
not affect whether Caimant was exaggerating or nmalingering
physi cal synptons of pain. Claimant was not cognitively
mal i ngering. (Tr. 400-401, 418-421; EX-18, pp. 22-23).

Dr. Bianchini also admnistered the MWI, which indicated
Cl ai mant was exaggerating his synptons. Dr. Bianchini disagreed
with Dr. Kronenberger’s conclusion that the MWl might not be
suitable to assess chronic pain. He stated Dr. Kronenberger’s
opinions are based on outdated research that has since been
supplanted by nore recent research establishing “w despread
acceptance of the use of the MWI.” Li kewi se, Dr. Bianchini
di sagreed with Dr. Kronenberger’s conclusion that the MWl was
an inadequate neasure of Claimant’s synptons of pain due to
Claimant’s intelligence |evel. He stated the MWl uses
intrinsic indicators which identify inconsistencies due to a
failure of understanding. Those indicators were not elevated
whi ch woul d suggest C ai mant understood the questions which he
answered consistently. In Claimant’s case, those indicators
were not elevated. (Tr. 403-404, 464; CX-9).

Dr. Bianchini discussed the Lees-Haley Fake Bad Scale
(FBS), which is wused to identify a pattern of reporting
“nonaut hentic” conplaints of physical pain. Claimant’s results
were elevated, which indicated the tendency to “exaggerate
physi cal conplaints and possibly even exaggerate the attribution
of those things to a specific event, like the accident in this
case.” (Tr. 409-412).

Dr. Bianchini agreed with Dr. Kronenberger that individuals
with cognitive limtations mght be at a disadvantage while
attenpting to feign disability because they would be less likely
to do so without detection, but “it doesn’'t nean that they're
not capable of doing it on some level.” Likewise, it “certainly
does not nean that people won't try” or that they would sinply

but denied residual problens. No synptons of nunbness or
tingling were reported by Dr. Bianchini. (EX-15, pp. 12-13).



conplain of “a lot of synptons.” Dr. Bianchini opined even
children may intentionally produce synptonms. (Tr. 412-414).

Dr. Bianchini opined psychol ogical intervention alone would

not be hel pful. Claimant “tends to see things in terns of
physi cal problens” and is “unlikely to accept psychol ogical
expl anations.” Coupled with a recommendation for physical
rehabilitation, “a brief course of counseling (six sessions)

could be included as an adjunct,” which “m ght be beneficial.”
Dr . Bi anchi ni deferred to Dr . d ynn for a physi cal
rehabilitation recomendati on. He opined Claimant could return
to work froma psychol ogi cal perspective. (Tr. 414-416, 465).

On cross-examnation, Dr. Bianchini testified he expected
Claimant, a high-school graduate, to achieve higher test results
upon general intellectual ability (I1Q testing. (Tr. 416-418).
Claimant reads at the third-grade level. (Tr. 422).

Dr. Bi anchi ni stated the MWl was administered via
audi ot ape due to Claimant’s reading ability. Caimant perforned
wel | during the first 367 questions of the MWI, but
denonstrated sonme problens on the remaining 200 questions of the
test. However, Dr. Bianchini agreed with Dr. Kronenberger that
the MWI results indicated only a “tiny” deviation from expected
results, and opined the MWI was valid. (Tr. 427-437, 452).

According to Dr. Bianchini, Cainmnt reported conplaints of
depression, marital problens, and sl eeplessness at night due to

pai n. Dr. Bianchini noticed evidence of Caimant’s |oss of
interest in nost activities and that Cainmant’s weight gain
qualified as an appetite disturbance. When Dr. Bianchini
questioned Caimant about difficulties wth concentration,
Claimant reported “it varies” and did not “indicate nuch aside

from that when he begins thinking about his problens, then he
has sone trouble.” (Tr. 438-445)

Dr. Bianchini indicated the thrust of Claimant’s reports of
depression and synptons “focused on how badly physically injured
[Claimant] was,” but he questioned the conplaints of depression
“since the record doesn’'t seemto reflect [Clainmant] being badly
injured . . . .7 (Tr. 445-446). Dr. Bianchini concluded it is
uncl ear that d ainmant experiences physical problenms which are
causi ng psychol ogi cal distress. (Tr. 464-465). Dr. Bi anchi ni
opined Cainmant’s physical conplaints were exaggerated and
somati zation was high, noting Dr. Kronenberger reported and
di scussed Claimant’s PAl test results which were consistent wth
exaggeration. (Tr. 452-455; CX-9, pp. 3-4).



Gary dynn, MD.

Dr. dynn, who is board-certified in physical nedicine and
rehabilitation with sub-specialties including spinal cord injury
medi ci ne, pain nedication and el ectronyography, testified as an
expert in the areas in which he is board-certified. (Tr. 466-
472). At  Enployer/Carrier’s request, he reviewed Cainmant’s
medi cal records, clinically exanmined Caimnt'* and prepared
three reports on May 16, 2002, August 22, 2002 and February 28,
2003.12 (Tr. 472; EX-8; EX-23).

Dr. dynn did not recommend an EMG of C aimant’s upper and
| oner extremties, based on his evaluation of Caimnt and
Claimant’s nedical history and records indicating “uniformy,
normal neurol ogi cal exam nation.” (Tr. 474-477, 482-483).
After he examined Cdaimant, Dr. dynn opined an FCE was
unnecessary because it would nerely confirm Caimant’s history
of synptom exaggeration; however, he recommended a pain
psychol ogy eval uati on. An FCE was nevertheless perforned,
i ndi cating exaggeration. (Tr. 479-480, 483-484; EX-8, p. 6).

From a physical perspective, Dr. dynn opined a pain clinic
woul d not be helpful for Caimant, based on Claimant’s history

1 Cdaimant reported the followi ng synptons which he related to
his job injury: back pain which was greater on the right side
and which radiated into his “legs and groin” and sonetinmes “into
his feet,” neck pain radiating through his right shoulder and
arm occasionally into “any and all the fingers at various
tinmes,” and headaches. He reported he was “sonewhat depressed,”
and that his pain was “usually associated with activity, but it

can come on spontaneously as well.” He reported using a cane,
which he tried not to use at hone, “but does need to use it out
in the comunity.” Dr. dynn did not report any history of

nunbness or tingling. (EX-8, p. 4).

12 Upon physical examnation of Caimant, Dr. dynn noted

Claimant exhibited a “very slow novenent pattern with virtually

all activity. He has a lot of facial grimacing.” Dr. dynn was
unable to find repeatable tenderness over the “very sane
anatomcal spot” of Caimant’s right shoulder, which was
reportedly painful. Dr. G@ynn noted Dr. Morse  found
asymmetrical reflexes; however, Dr. Gynn found synmetrical
refl exes. On nuscle testing, Caimnt exhibited *“giveway

weakness.” (EX-8, p. 5).



of psychol ogi cal exaggeration and sonmati zati on. He opined that
there was no physical reason why Claimant could not return to
unrestricted work. He also opined his recomendation for
Claimant to return to work was generally consistent with the
opinions of Drs. Katz and Applebaum who opined that d aimnt
could return to work. He noted cervical abnormalities seen
before and after Caimant’s job injury would not change his
opinion that Claimant could return to work w thout restrictions.
(Tr. 484-487, 517-518, 532-533).

On cross-examnation, Dr. dynn indicated he 1is not
qualified to determne a difference of psychol ogical opinions;?!®
however, if psychol ogi sts di sagreed over the necessity of a pain
clinic, he opined “it’'s very inprobable that it wuld be
hel pful” from a physical standpoint. (Tr. 499-507). He woul d
not recomend an arthogram or facet blocks, which would be
unnecessary because O aimant has not established an underlying
physi cal problem (Tr. 525-528).

St eve Arcenaux

M. Arcenaux is enployed by Carrier as a U S. Gl f Regional
Clains Director. He supervised clains examner Kelly, and
became actively involved with Caimnt’s file after M. Kelly
ended her enploynent with Carrier. He acknow edged C aimant’s
choi ce of physician formin favor of Dr. Vogel that was received
by his office on August 31, 2001. Al though the form omtted
Claimant’s date of birth, it wuld not be problematic for
Carrier’s clains nmanagers. He was unaware of any reason why
Carrier did not reinstate Caimant’s benefits after Dr.
Appl ebaum recomended C ai mant should not return to work until
the conpletion of a nyel ogram and post-nyel ogram CT scan. (Tr.
544-560; CX-12, p. 53; CX-14, p. 21).

13 Dr. dynn reported Dr. Phillips “raised the question of
possi bl e ‘conversion reaction.” | don't think that is likely to
be the explanation here. It did not appear to be offered by Dr.
Morse, who is a psychiatrist.” (EX-8, p. 6).



The Medi cal Evi dence
Touro Infirmary Medi cal Records

On February 25, 2001, Claimant was diagnosed with
“muscul oskel etal pain [in the] neck/low back.”? He was
prescribed Vicodin and |buprofen. Radi ol ogi cal tests of
Claimant’s cervical area revealed no fracture or subluxation.
Soft tissues appeared wthin normal Ilimts. Lunbar X-rays
revealed no evidence of spondylolisthesis or spondylolysis.
Di sc spaces were well maintained. Facet joints appeared nornal.
X-rays of the pelvis revealed no evidence of fracture or hip
di sl ocati on. In a “disposition form” Claimant’s disability
status was not indicated, but it was noted Claimnt was to
followup with “Dr. Patterson.” (CX-3, pp. 6-9).

On February 28, 2001, daimant followed-up for chief
conplaints of neck, back and |eg pain. Hi s bl ood pressure was
136 over 90, and he was anbulating slowy. Physical exam nation
revealed C aimant was tender to touch in the cervical, thoracic,
| umbar areas and in his right |eg. Cl ai mant was di agnosed with

cervical, lunbar and thoracic strain. In a disposition form
Cl aimant was unable to work through March 5, 2001, when he was
to be reeval uated. He was prescribed physical therapy and

exercises for cervical, thoracic and |unbar range of notion.
Hi s nedications were continued, but Flexeril was added. (CX- 3,

pp. 3-95).

On August 27, 2001, d aimant underwent a |unbar spine X-ray
after reporting lower back pain due to a February 25, 2001
acci dent. H s lunbar series was unchanged from February 25,
2001. On August 28, 2001, daimant was referred to Dr. Vogel,
“patient’s own MD.,” as needed. Claimant was prescribed
Flexeril and Vicodin for nuscle spasm and pain, respectively.
He was instructed not to drive, operate dangerous nachinery,
clinb ladders or consune alcoholic beverages while under the
i nfluence of the nedications. No disposition form indicating
Claimant’s disability status acconpanied the August 27, 2001
visit. (CX-3, pp. 1-2).

14 On the date of injury, a police report indicates C aimant
was operating a crane when “the arm of the crane dropped down
suddenly,” which caused the “cabin of the crane where he was
sitting to shake abruptly. [Claimant] stated that he suffered
head, neck, and back injuries fromthe incident.” An anbul ance
was di spatched to transport Claimant to Touro. (CX-2, p. 4).
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Ral ph Peyton Katz, M D.

On Cctober 23, 2002, Dr. Katz, a board-certified orthopedic
surgeon, was deposed by the parties. He treated daimant for
conpl aints of neck and back pain. (EX-14, pp. 5-6, 89-93).

On March 5, 2001, Dr. Katz initially treated O aimant, who
reported a February 25, 2001 injury in which the boom of a crane
he was operating “fell with a load jerking the cab and hinself
i nsi de. At the tine he was shaken up, states that he had neck
and back pain mainly on the right side.” d aimant conpl ai ned of
continuing pain despite the wuse of nedications which were
prescribed and admnistered by enmergency room physicians.
Claimant indicated his cervical pain was greater than his back
pain and that it was painful to nove his neck fromside to side
and up and down. H s cervical pain ran from the |ower neck to
the area between his ears, where he conplained of headaches.
H s pain was occasionally sharp, but sonetines “dull and achy”
with stiffness. Periodically, the pain would becone severe.
Cccasionally, dainmnt experienced nunbness into the fingers.
Claimant was conplaining of pain in the central portion of his
back without radiation into his |legs or buttocks. H s pain was
“wrse with sitting, sonetines standing, better wth rest.”
(EX-7, p. 1, EX-14, pp. 6-8).

On physical exam nation, Claimant was in no acute distress.
He exhibited facial grimacing with conplaints of pain upon
sitting. Wil e standing, Caimant exhibited “normal contouring

of the cervical spine. He had conplaints of stiffness wth
notion, but when distracting [hin], he was able to nove his neck
in a very fluid type notion . . . wthout any difficulties.”
Upon pal pation, Caimant reported pain w thout pal pable spasns.
Claimant’s notor strength was nornmal. (EX-7, pp. 2-3; EX- 14,
pp. 8-11).

Cl ai mant exhi bited *“breakaway weakness,” which is a non-

organic manifestation or an “exaggerated response to pain” that
m ght be associated wi th malingering. Dr. Katz opined physi cal
exam nation of Caimant’s neck and |unbar spine was nornal

except for subjective conplaints of pain. There were no
obj ective signs of physical problens. Cl aimant’ s radi ol ogi cal
results were consistent with age-rel ated changes appropriate for
Cl ai mant’ s age. Dr. Katz's assessnent included no evidence of
radi cul opat hy or nyel opat hy. Dr. Katz recomrended conservative
treatnment, including steroids, anti-inflammatory nedications, a

one-week program of physical therapy and an eventual release to
return to work. (EX-7, pp. 2-3; EX-14, pp. 11-15).



Dr. Katz noted that he would give Caimnt the “benefit of
the doubt and a week off of work until | see him again next
Monday,” which is a phrase he uses upon treating “[s]onebody who
| have a strong feeling that there’s nothing wong with this
patient, he has a lot of the {Waddell} type findings which are
i nconsi stencies on the physical exam and pain out of proportion
to his exam nation.” Dr. Katz expected Cainmant to be capable
of returning to work without restrictions after one week. ( EX-
7, pp. 2-3; EX-14, pp. 15-16).

On March 12, 2001, Dr. Katz followed-up with d aimant, who
was using a cane. Claimant reported conplaints of ongoing
cervical and [lunbar pain. He was “experiencing now what he
perceives is sone pain into the right hand and into the right
l eg.” He attended physical therapy which he reported was
pai nful and not helpful. Dr. Katz described Caimnt’s use of a
wal ki ng cane as “very wunusual” and a “significant anount of
synptom magni fi cati on” because Clainant was in no acute distress
one week earlier and had since undergone physical therapy.
Further, there were “significant subjective conplaints of pain
with just light stroking of the skin,” but no pal pable spasns.
Claimant reported pain with notion, but “gave very poor effort.”
H s notor strength, sensation, pulse and reflexes were nornal.
Claimant could flex his back 90 degrees sitting, but only ten
degrees standing, which were inconsistent findings. Dr. Katz
recoomended MRIs of Claimant’s back and neck. (EX-7, pp. 5-6;
EX- 14, pp. 16-22).

On March 19, 2001, Dr. Katz followed-up again wth

Claimant, who underwent the recomended MRISs. Claimant’s
ongoing neck and back pain had not inproved since the |ast
visit. Claimant continued using a cane, but was in no acute
distress.”™ H's MIs were “both nornal.” Dr. Katz inforned
Claimant that his exam nation was normal except for subjective
conpl ai nt s. He recommended one week of conservative treatnent
and prescribed Soma, Vicodin and Mbic. He injected C ai mant
with Toradol and prescribed heat and ice nodalities. He

provided Claimant with a release to return to work wthout
restrictions on the following Monday. Cainmant was to foll ow up
in one nonth. (EX-7, pp. 8-9; EX-14, pp. 22-24).

15 Dr. Katz reported that Claimant did not appear to be in
acute distress “walking down the hallway and going to the
chair,” nor did he appear to be in pain on notor testing.

However, he “conpl ai ned of pain verbally.” (CX-7, p. 8).



On April 16, 2001, daimant returned for a follow up. He
reported not returning to work due to continuing and ongoing
pain, which hurt “from his shoulders all the way down into his

back and both legs.” dCainmant continued using a cane. Physi cal
exam nation revealed no abnormal findings. Dr. Katz could
discern no pal pable spasns. d ai mant again exhibited

exaggerated synptoms and inconsistent conplaints.?® Dr. Katz
concl uded d ai mant experienced subjective conplaints of nuscul ar
pain wthout physical abnormalities, and recommended C ai mant
should return to work without restrictions. (EX-7, pp. 10-11;
EX-14, pp. 30-31).

On June 11, 2001, daimant returned, conplaining of ongoing
and severe pain across his “lower back,” through his buttocks

“into the area of his right knee but not below the knee. No
nunbness or tingling in the feet. Conplaining of back pain all
the way up into his neck and shoul ders.”” He continued wal ki ng

with a cane.!® Physi cal exami nation was normal. Dr. Katz
recoomended Claimant should return to unrestricted work.
Claimant was advised to followup as needed. (EX-7, p. 13; EX-
14, pp. 31-32, 38).

On Septenber 6, 2001, daimant conplained of “persistent

pain across the back, left groin for three to four days.”
Claimant reported that he attenpted to return to work in July
2001, but “couldn’t take it anynore.” He experienced pain in
his left thigh, but not the right. No nunmbness or tingling in
the feet was reported. Claimant was “verbalizing pain,
conplaining of pain, grimacing in the face, anbulating slowy
[and] hol ding his back.” In the examning room d aimant was
“sitting in the chair and after a while, | noticed him and he

did not have any conplaints of pain. But once |I walked into the

16 Dr. Katz reported Cainmant had “breakaway weakness in the
upper and lower extremty wth grinmacing and sighing stating
that it hurt with manual testing of notor strength in the upper
and |ower extremty.” Claimant gave a “very poor effort wth
heel and toe wal ki ng, but was able to do so.” (EX-7, p. 10).

7 Dr. Katz reported “pal pabl e tenderness everywhere;” however,
Dr. Katz was unable to perceive or palpate spasm upon physical
exam nation. (EX-7, p. 13).

18 daimant used a cane to ambul ate and wal ked sl ow y; however,
“in asking himto stand up and sit to the table, he does this
appropriately.” (EX-7, p. 13).



room he started grinmacing and having pain.” Physi cal
exam nation revealed no abnornalities. X-rays reveal ed
insignificant findings. Dr. Katz reported, “clinically, the
patient has pain out of proportion to any physical findings.”
(EX-7, pp. 14-15; EX-14, pp. 38-43).

On Novenber 8, 2001, Dr. Katz prepared a letter in response
to Carrier’s request for his evaluation of the opinions rendered
by Drs. Aprill and Vogel. Dr. Katz disagreed with Dr. Vogel’s
di agnosi s of suspect ed cervi cal and | unbar segnent al
instability, which is a radiographic diagnosis supported by
“flexion/extension filns which have to show changes in position
of the facet joints in the intervertebral bodies with respect to
one anot her.” Dr. Katz did not observe such filns. Dr. Katz
would not recomend an arthrogram or block, which would be
unwarranted to continue Caimant’s conservative treatnent for
his subjective conplaints of pain. (EX-7, pp. 17-18; EX-14, pp.
43- 44) .

On Decenber 4, 2001, Dr. Katz prepared a letter in response
to Carrier’s request for his opinion of Dr. Applebaunis
recommendation for a physiatrist. Dr. Katz did not disagree
with that recomrendation, and he recommended a physiatrist, Dr.
Cifford Areduri. (EX-7, p. 19; EX-9, p. 8; EX-14, pp. 46-47).

On March 6, 2002, Caimant returned for a followup visit,
reporting subjective conplaints of ongoing neck and back pain

wi t hout wunderlying objective nmanifestations. He also reported
“nunbness and tingling in the top of his foot, pain in the right
(sic) now and as well as the back. Descri bed nunbness and
tingling into his leg.” Pain extended into his right shoul der
and upper arm however, there were no conplaints of pain,
nunbness, weakness or tingling into the hands. Pai n was worse

with standing. (EX-7, pp. 20-21; EX-14, pp. 47-51).

Dr. Katz again concluded Cainmant’s synptons were out of
proportion to and inconsistent with normal physical findings on

exani nati on. ° No atrophy was present, which would be
inconsistent with Caimant’s history of conplaints and physical
i nactivity. Li kew se, Dr . Katz found no synptons of
radi cul opathy or myel opat hy. He had “nothing else to offer
[Claimant],” who was fit to return to unrestricted work. Dr.
19 Dr. Katz reported Cainmant “guards and grimaces with |ight
touch and stroking” and that C aimant “conplains of severe pain
by just standing and putting ny hand on his head.” (EX-7, p.
21) .



Kat z has not seen O ainmant since March 6, 2002. (EX-7, pp. 20-
21; EX-14, p. 51).

During the entirety of his treatnent of Caimant, Dr. Katz
indicated Claimant reported no new intervening incidents or

accidents which would have caused his conplaints. Physi cal
exam nations were normal with no objective findings. d ai mant
consistently reported inconsistent conplaints concurrent wth
positive \addel l si gns. C ai mant consistently reported
conplaints which were out of proportion wth findings on
physi cal exam nati on. Dr. Katz does not know who selected him

as Claimant’s treating physician, but assuned he was Claimant’s
treating physician because Cainmant elected to return for
treatment and conply with his recomendations for diagnhostic
testing. Dr. Katz did not recall nor did he report Claimnt’s
di ssatisfaction with treatnent or his desire to discontinue
treatment with Dr. Katz. (EX-14, pp. 52-57).

From the time that Dr. Katz first released Caimant to
return to work until his last evaluation of Caimnt, there were
no findings which would change his opinion that Cainmnt could
return to unrestricted work. Rat her, MRl studies supported his
conclusion that daimant could return to work. Absent a
subsequent incident or injury since March 2002, Dr. Katz opined
Cl ai mant could return to his prior occupation wthout
restrictions. From a physical standpoint, Dr. Katz would not
object to available jobs identified by vocational expert
Favoloro which are purportedly wthin daimnt’s physical
restrictions and |limtations because Dr. Katz opined d ainant
could return to any enploynent, assumng Caimant had the
intellectual capacity to performthe jobs. (EX-14, pp. 57-60).

On cross-examnation, Dr. Katz stated sonme of his records
indicate Carrier referred Claimant to treat with him Dr. Katz
did not initially recommend Caimant to a physiatrist, but
agreed with Dr. Applebaumis recomendation that C aimant see a
physi atri st. Carrier did not recommend a physiatrist. Rat her,
Dr. Katz recommended a physiatrist with whom he is famliar.
(EX-14, pp. 61-64).

Dr. Katz would not agree wth the opinions of Drs.
Appl ebaum Kewal ramani and Mrse that Cainmant should renain
off-work for a period of tine. He concluded Caimant “has a
nor mal exam he has synptom  magnification and has
i nconsi stencies on his exam nation consistent with malingering.”
Dr. Katz did not find synmptons of Claimant’s depression, nor was
he aware Caimant was examned by a psychiatrist who found



synpt ons of depression. He agreed there are occasions in which
“peopl e have psychiatric problens that can lead to nmanifest
t hensel ves into other physical problens.” (EX-14, pp. 64-68).

Dr. Katz noted Cdainmant’s one-week period of physical
therapy was a conbination of manual physical therapy and self-

di rected exercises. Fol |l owi ng such physical therapy, patients
are “not likely” to experience increased synptons other than “a
short period of time where the next day they' Il feel a little
sore. But after that, it usually resolves.” Dr. Katz indicated

he prescribed a variety of non-narcotic nuscle relaxants, pain
medi cations and anti-inflammtory nedications “to try to give
[Claimant] sone relief to see if sonething would rmake him feel

better.” Cl ai mant reported sonme tenporary relief from
injections. Dr. Katz admitted he did not review any flexion and
extension films to determne the presence of instability, nor

could he recall whether such filnms were provided to him for

review (EX-14, pp. 68-78).

On re-direct examnation, Dr. Katz indicated his office
records generally identify the party responsible for paynent
regardl ess of whether or not an enployer or carrier selects him
as a treating physician. He indicated Caimant reported
tenporary relief from injections on only one visit, nanely the
visit on April 16, 2001. OQherwi se, Caimnt reported no relief
from nedications. Dr. Katz continued prescribing nedications to
give Caimant the “benefit of the doubt.” He changed O aimant’s
medi cations throughout treatnent because various nedications
appeared ineffective. (EX-14, pp. 78-80).

Dr. Katz indicated his reports were generally consistent
with Dr. Applebaunis reports and recomendati ons, except for Dr.
Appl ebaunmis restrictions against returning to work pending
further testing and Dr. Applebaunis release of Caimant to
return to noderate duty work with a restriction against lifting
nore than 50 pounds. (EX-14, pp. 80-81).

Dr. Katz indicated Dr. dynn's August 22, 2002 and May 16,
2002 reports would not change his opinion that Cainmant nmay
return to unrestricted work. He noted that the August 22, 2002
report indicated Caimant displayed synptom nagnification and
self-limting behavior. Dr. Katz stated that a recomrendation
for a pain psychology evaluation is beyond his area of
expertise. (EX-8, pp. 3-6; EX-14, pp. 81-86).



Kurt E. Vogel, MD.

On July 2, 2001, Dr. Vogel evaluated Cainmant for cervical

pain, bilateral arm pain, |lunbosacral pain and bilateral |eg
pain at Caimant’s attorney’s request.? Claimant reported a
history of injury while operating a crane. “IAls the boom fell
and stopped, [Claimant] was thrown about by the action of the
boom falling. He was dazed nonmentarily and noted inmediate
headaches, cervical and |lunbosacral pain.” Caimnt had not yet

returned to his prior occupation. (CX-6, p. 8).

Upon physical examnation by Dr. Vogel, Caimant was in no
acute distress. Hs use of a cane was not reported.
Lunbosacral exam nation revealed a “noderate degree of nuscle
spasm bilaterally” and “lower |lunbar facet pain bilaterally.”
Cervical examnation revealed a “mld degree of nuscle spasm

bilaterally” with bilateral brachial plexus tenderness. Lower
cervical facet pain, bilaterally, was reported. The remai nder
of the neurological examnation of the notor, sensory and
cerebell ar systens was considered within normal limts. An MR
was request ed. Dr. Vogel diagnosed a “herniated |unbar disc

versus instability, suspected” and a “herniated cervical disc
versus segnental instability, suspected,” which were related to
his job injury. Ongoi ng and continuing conservative care and
physi cal therapy were recommended. (CX-6, pp. 8-9).

On Septenber 11, 2001, Caimant returned for reeval uation.
Physi cal exam nation reveal ed noderate nuscle spasm bil aterally.
Sensory exam nation reveal ed no abnormality. Lower |unbar facet
pain was reported bilaterally. Dr. Vogel did not report whether

Cl aimant used a cane. He agreed with the reports of cervical
and lumbar MR which were received.?® Dr. Vogel recomended
conservative treatnent. He recommended an FCE when d ai mant

reached maxi mum nedi cal inprovenent. Dr. Vogel would defer to a
vocational specialist “as to what occupation he can return based
on the [FCE] findings.” Dr. Vogel disabled Cdainmant from
“gai nful enploynent pending [evaluation] and [diagnosis]” and
prescri bed Neurontin. Clainmant agreed to return on an as-needed

20 This was a followup visit following an earlier visit which

is not included with Dr. Vogel’'s records. (CX-6, p. 8).

2L Dr. Vogel did not identify the MR results, but he ostensibly
reviewed the March 15, 2001 MR results, which were generally
reported as “normal.” (CX-4; EX-10, pp. 1-2).



basi s. Dr. Vogel did not indicate what his diagnosis was on
Sept enber 11, 2001. (CX-6, p. H).

On Cctober 22, 2001, daimant returned for reevaluation of
hi s ongoi ng conpl aints of |unbosacral and bilateral |eg pain and
mld cervical pain with pain in the right arm Dr. Vogel agreed
with a report of Cdaimant’s nyelogram and post-nyel ogram CT
scans, “except for a small central disc protrusion present at
C4-5 and C5-6.7% No change or inprovenent in Cainmant’s
| umbosacral area was reported. Cervical exam nation revealed a
mld degree of |imtation of notion in all directions and a mld

degree of nuscle spasm bilaterally. Sensory exam nation
revealed no abnormality. Dr. Vogel did not report whether
Cl ai mant used a cane. Dr. Vogel diagnosed “segnental cervical
instability, suspected” and *“segnental lunmbar instability,

suspected” and reconmmended an outpatient cervical and |unbar
facet arthrogram and block. (CX-6, p. 4).

On March 4, 2002, daimant last treated with Dr. Vogel.?
He reported ongoing cervical and right upper arm pain plus
paresthesia of the right hand. Claimant also reported severe
| umbosacral and right leg pain.” daimnt had not yet returned
to work. (CX-6, p. 1).

Neur ol ogi cal exam nation of the |unbosacral area revealed a
noderate degree of limtation of notion in all directions with a
mld degree of nuscle spasm bilaterally. The nptor exam nation

was |limted by pain. Cervical examnation revealed a mild
degree of Ilimtation of notion in all directions with mild
muscle spasm bilaterally. Sensory exam nation revealed no

abnormality. Lower right cervical facet pain was reported. Dr.
Vogel '’ s reconmendati ons were unchanged from his Cctober 22, 2001
report. Al though Dr. Vogel noted Cainmant was expected to
return following a lunbar facet arthrogram and block, there is
no indication in Dr. Vogel's records that Caimant returned to
his office for further treatnent. 1d.

22 On Novenber 9, 2001, Dr. Vogel reviewed additional MRl
reports and prepared a letter to Ms. Kelly in which he no |onger
suspected Claimant had a herniated cervical disc. (CX-6, p. 3;
CX-12, p. 53).

22 |n his March 4, 2002 report, Dr. Vogel reported C ai mant was
“wal king with a cane.” This was the first and only time Dr.
Vogel reported Claimant’s use of a cane. (CX-6, p. 1).



Robert Appl ebaum M D.

On COctober 21, 2002, Dr. Applebaum who is a board-
certified neurosurgeon, was deposed by the parties. He exam ned
Claimant twice at Enployer/Carrier’s request. (EX-13, pp. 5-6,
20- 23, 37-38).

On Cctober 1, 2001, Dr . Appl ebaunmi s exam nation of
Claimant’ s neck revealed a normal range of notion with a m ni nal
degree of rigidity.? Exam nation of the |ow back revealed
mnimal Jlimtation of notion, no mnuscle spasm and a nornal
curvature of the spine. No abnormal reflexes were noted.
Claimant “had a significant anount of pain behavior with a |ot
of nmpaning and groaning and gasping during the course of the
exam” Claimant’s cervical VRI indicated a «clinically
insignificant bulging of the C5-6 disc. Hs lunbar MR was
unr emar kabl e. Dr. Appl ebaum found no evidence of a disease or
damage involving Caimant’s spinal cord or nerve roots, but
recommended a mnyelogram of the <cervical and |lunbar regions
foll owed by CAT scans to “rule out the unlikely possibility of a
significant interspinal problem” Dr. Appl ebaum recomended
Cl aimant should not return to work pending the outcone of the
tests. (EX-9, pp. 1-5; EX-13, pp. 9-12).

On Novenber 12, 2001, Dr. Applebaum followed-up wth
Cl ai mant, who underwent the recommended tests that revealed no
evi dence of a ruptured disc, nerve root irritation or any other
significant abnormality. C aimant conplained of pain in his |ow

back and neck with pain in his right shoulder and arm He
experienced headaches, pain in both legs, which was nore severe
on the right. He conplained of weakness in both legs. He also

noted “sonme rare pain in his left shoulder with mld weakness

24 Claimant reported “he was operating a crane and a boom on the

crane fell. The cabin apparently shifted around. [ O ai mant ]
does not recall the details of the accident and was questionably
rendered unconscious for an unknown period of tine. Upon
awakening he noted pain in his back and right arm?” d ai mant
reported ongoing neck and back pain, and bilateral leg pain
“which was rather vague and diffuse running to his feet.” Dr.
Appl ebaum found no atrophy upon notor exam nation. (EX-9, pp.
3-4). Claimant reported the reason for his visit was a “neck

[and] back injury” and that his nother and sister suffered from
hi gh bl ood pressure. Cl aimant was not reportedly using a cane.
(EX-9, p. 1).



and nunbness in the left arm and constant pain in his md back
bel ow the shoul der bl ades.” Cervical examnation revealed a
“noderate to marked anmount of pain behavior with a good deal of
whi ni ng, groani ng, noaning and conplaints of diffused tenderness
to light touch in nunerous areas along the spine and neck.” No
focal spasm was present. Upon notor exam nation, Dr. Applebaum
found no atrophy. (EX-9, p. 7; EX-13, pp. 12-15).

Dr. Appl ebaum could not explain Caimant’s synptonms from a
neur ol ogi cal point of view He did not see any need for further
neurol ogical testing or treatnent. He did not recommend
arthrograns or blocks, which he opined would be of no benefit.
He opined Caimant’s synptons were sonewhat exagger at ed.
Cl ai mant was at maxi mum nedi cal inprovenent and could return to
sonme form of noderate work with restrictions against prolonged
bendi ng or stooping or lifting nore than 40 or 50 pounds. Dr .
Appl ebaum reconmended a physical nedicine pain specialist.
After a review of Dr. dynn's report, Dr. Applebaunis opinions
of Claimant’s condition remained the sane. He did not opine
surgery was necessary. (EX-13, pp. 15-20).

On cross-exam nation, Dr. Applebaum disagreed wth Dr.
Vogel s diagnosis of suspected spinal instability. Wth a
restriction against lifting nore than 40 or 50 pounds, Dr.
Appl ebaum did not opine Cainmant could return to | ongshore work.
Dr. Appl ebaum was unaware of any intervening incidents which
woul d cause a change in Claimant’s synptons between the first
and second visits. He opined that Caimant’s problem is not
neurol ogi cal and involves no nerve root conpression. Accor di ng
to Dr. Applebaum pain mnagenent would be a nore appropriate
specialty to treat Claimant’s conplaints. (EX-13, pp. 20-28).

On re-direct examnation, Dr. Applebaum agreed with Dr.
A ynn's findings of synptom exaggeration. Dr. Appl ebaum was
unconvi nced C ai mant experienced the pain he reported.® (EX-13,
pp. 28-30).

25 On February 24, 2003, Dr. Applebaum reported his opinions
based on the review of additional nedical records, including:
(1) Dr. Waterneier’s Decenber 19, 2002 report, (2) Dr. Bunch's
report of Cdaimnt’s February 6, 2003 FCE, and (3) Dr.
Bi anchini’s report of Caimnt’s Novenber 4 and 5, 2002
psychol ogi cal eval uati on. Dr. Apppl ebaum disagreed with Dr.
Waterneier’s reconmendat i ons and di agnosi s of a
cervical/dorsal/lunbar strain as well as a cervical displacenent
and | unbar disc syndrone. Dr. Appl ebaum opi ned d ai mant has no
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L.S. Kewal ramani, M D

On Decenber 11, 2001, Cdaimant treated at his own request
with Dr. Kewalramani, a physical nedicine specialist whose
credentials are not of record. Cl ai mant conpl ai ned of cervical
pain which intermttently radiated into his right upper
extremty and lunbar pain which intermttently radiated into his

right |ower extremty. He reported an injury sustained while
operating a crane “20 feet off the ground.” The “boom fell and
he was jerked around inside the cab. He experienced severe

headache with pain and disconfort in [the] cervical and |unbar
region[s].” (CX-5, p. 7).

Claimant reported a history of returning to work as a crane
operator after cervical and lunbar injuries sustained in a car
accident in 1998 or 1999 resolved within four to six nonths.
(CX-5, p. 8. daimant indicated he attenpted to return to work
in July or August 2001, but “going up the |adder to reach the
cab of his crane often tended to increase the pain. He
experienced increased cervical and lunmbar pain and was advised
to seek treatnment two or three weeks after his return to work.
| d.

Claimant conpl ained of deep-seated cervical pain which
radiated intermttently into the right upper extremty and which
was aggravated by head and neck notions. The pain was greater
with notions to the right. Lunbar pain was also reportedly
deep-seated with constant aching, pain and stiffness. The pain
was aggravated by sitting in one position for any length of
time, standing, bending and stooping. It radiated bilaterally
nmore on the right than left. On physical examnation, it was

di sease or danmge involving the spinal cord or nerve roots.
(EX-9, pp. 9-10).

Dr. Appl ebaum found the FCE was “not very revealing other
than the fact that [C aimant] showed poor validity and Dr. Bunch

was unable to actually determne his physical | evel of
performance or his ability to return to work due to non-organic
i1l ness behavior.” Dr. Appl ebaum noted Dr. Bianchini concluded

there are no psychol ogical inpairnents preventing Caimant from
returning to work and that a return to work woul d be therapeutic

for Caimnt. Dr. Applebaum would defer to Dr. Bianchini’s
psychol ogi cal opinion; however, he noted, “it would be ny
opinion that there is no neurological inpairnent that would
prevent [Claimant] fromreturning to work.” 1d.
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noted that C aimant anbulated with a cane. He was able to wal k
with a “stiff person gait,” favoring “his right |ower
extremty.” (CX-5, p. 8).

Cervical examnation revealed a partial loss of the
| ordotic curve, increased tissue turgescence and diffuse
tenderness in the G4, C5 and C 6 area. Cervical notion was
guar ded. Dorsal examnation revealed mld “scoliosis wth
convexity towards the left, [p]reservation of |lunbar |ordosis,
mld spasm of par aspi nal nmuscl es, ” and diffuse [|unbar
t ender ness. No specific sensory deficit was noted along the

upper and |ower extremties. There was “no evidence of nuscle
atrophy of any major nuscle groups along upper extremties.”
(CX-5, p. 9).

Dr. Kewal ramani’s inpression included: (1) “cervica
nmuscul ol i ganentous pain syndrome supported by findings of a
partial loss of the lordotic curve, increased tissue tugescence,
di ffuse tenderness, restricted cervical notions and increased
pain on notions against resistance; (2) “rule out cervical disc
dysfunction and/or facet arthropathy,” supported by a history of
trauma, chronic duration of pain, intermttent radiation of pain
along right wupper extremty and conplaints of increased pain
with physical activities; (3) chronic muscul oliganmentous pain
syndrome, supprted by findings of mld dorsolunbar scoliosis,
i ncreased tissue turgescence, mld spasm of paraspinal nuscles,
di ffuse |unbar t ender ness, restricted |unbar notion and
conplaints of increased pain and disconfort on pelvic rolling;
and (4) lunbar nechani cal dysfunction, supported by findings of
a history of trauma, duration of pain, age and body build of
d ai mant, an inability to reverse the spinal curvature
conplaints of increased pain to spinal percussion, pelvic
rolling and perfornmance of the Farbere test. (CX-5, p. 10).

Dr. Kewalramani’s recommendations included: (1) d ainmant
should help obtain nedical records and imging studies from
Touro and Drs. Katz and Vogel for Dr. Kewal ramani’s review, (2)
use a noist heating pack; (3) use theragesic cream (4) a
prescription for Celebrex for one week; (5) a prescription for
Xanax for two weeks; (6) a prescription for 30 tabs of Lorcet,
to be used once every 8 to 12 hours for severe pain; (7) return
for a followup two weeks later; (8) exercise caution wth
l[ifting, pushing, pulling and avoid pivoting; and (9) further
recommendations pending a review of Cainmant’s nedical records
and X-rays. (CX-5, p. 10).



On Decenber 20, 2001, Dr . Kewal ramani evaluated filns

brought by Cdaimant from D agnostic |naging Services. In
Claimant’s cervical area, Dr. Kewalramani found no evidence of
cord conpression along the cervical spine. Cervical root

sl eeves were bilaterally symretrical and satisfactorily filled.
The “anteroposterior diameter of the canal appear[ed] to be
satisfactory.” The filnms revealed a straightening of the
| ordotic curve and bulging discs of 1 to 2 mm at C4-5 and C5-6.
(CX-5, pp. 11-12).

In Claimant’s lunbar region, there was “no evidence of

thecal sac conpression at L3-4, L4-5 or L5-S1 levels.” Root
sl eeves were “adequately filled and symetrical.” The
“ant er oposteri or di anet er of t he | unbar canal [ was]
satisfactory.” No evidence of bulging discs was reported. (CX-

5, pp. 11, 13; EX-10).

On Decenber 27, 2001, daimant returned for follow up
treat ment. Claimant reported only tenporary decrease in pain
and disconfort from the use of nedications. He continued to
conplain of the sanme synptons. He was able to wal k w thout an
obvious linp, but continued to use a cane. Wen he was asked to
walk on his toes and on his heels, there was an “antalgic
elenent and patient was noted to favor [his] right |ower
extremty.” Dr. Kewal ramani reported no diagnosis, but noted
Claimant was synptomatic. No nuscle spasm was reported in the
cervical area; however, mld spasm continued to be reported in
the paraspinal nuscles in the |lunbar area. Dr. Kewalram'’s
recommendations included: (1) cervical EMG into right upper
extremty, (2) lunmbar EMG into the right lower extremty, (3)
continued use of a heating pad; and (4) continued use of
t heragesic cream Claimant’s nedications were continued for
three weeks, when Claimant was to return for a followup visit.
(CX-5, pp. 5-6).

On January 17, 2002, dainmant returned for follow up
treatnent, conplaining of the sane synptons which persisted. He

continued using a cane. Clinically, daimnt was “about the
same.” A loss of the lordotic curve in the cervical region was
again reported, but no nuscle spasns were reported in the
cervical or lunbar areas. Dr. Kewal ramani reported, “Wth
medi cati ons and honme therapy, | have not been able to help him
[ A ai mant ] was advised to see his neurosurgeon.” Dr.

Kewal ramani did not report a diagnosis, but noted C ainant
remai ned synptomatic. Cainmant’s nedications were continued for
anot her three weeks. He was advised to return to Dr. Vogel.
(CX-5, p. 4).



On January 15, 2003, daimant returned for a follow up
visit at which he reported continuing and ongoing cervical and
| umbar conplaints with radiation on the right. A loss of the
| ordotic curve in the cervical region was again reported wthout
findings of nuscle spasns in the cervical or |unbar areas.
Cl ai mant continued using a cane. Dr. Kewal ramani noted C ai mant
was being treated by Dr. Waterneier, who advised Caimant to
seek treatnment in an inpatient pain clinic. Dr. Kewalramani did
not report a diagnosis, but noted C aimant renai ned synptomatic.
He opined a pain clinic was “a good choice, and | advised
[ A ai mant ] to consider that route.” Dr . Kewal ramani ’ s
recommendations included: (1) Caimant should continue treating
with Dr. Waterneier; (2) Caimant was advised to consider the
pain clinic; and (3) Claimant was not given a return
appointnment. (CX-5, pp. 1-2).

The Loui siana Cinic Medical Records

On March 5, 2002, Dr. Stuart |. Phillips, whose credentials
are not of record, reported the results of his orthopedic
evaluation of Cainmant at Cainmant’s attorney’'s request.
Claimant reported an injury from being “jerked around” while
operating a crane. Following the injury, Caimant devel oped
“cervical, dorsal and lunbar pain.” (CX-7, pp. 5).

On physical exam nation, Caimant weighed 270 pounds and
conplained of severe low back pain radiating into the right
| oner extremty, “aching in character, associated wth nunbness,
and the synptons have remained the sanme.” He reported tingling
in his right foot, weakness in both legs and pain wth coughing
and sneezi ng. Hs condition was “related to activity and
relieved by rest.” Cainmant also conplained of severe cervical
di sconfort radiating between the shoulder blades and both
shoul ders, pain in both arnms and paresthesias in both arns,
weakness in both hands, nunbness, tingling, headaches and

di zzi ness. He experienced “right knee pain with giving away.
He reported synptons of depression for which he was taking
medi ci ne. He attained a high school education and reported a

“famly history of high blood pressure.” (CX-7, pp. 5-6).

Dr. Phillips reported, “I have no nedical record from other
physi cians and certainly this would help in nmaking a diagnosis.”
He noted Claimant was involved in a 1999 car accident, but no
medi cal records were provided. Physi cal exam nation reveal ed
l[imted range of cervical and |unbar notion. Dr. Phillips was
unsure whether C aimnt experienced nuscle spasm in his neck



“because of [ A ai mant’ s] great anxiety.” Sensation was
difficult to determne because Cainmant was “very anxious.”
M| d tenderness and spasm were present upon dorsal exam Some
| eft paraspinal muscle spasm was present and C ai mant exhi bited
a “generalized list to the left.” Claimant’s calf and thigh
sizes were equal. (CX-7, pp. 5-6).

X-rays on March 5, 2002 revealed a flattening of the
cervical curve and kyphosis in the upper thoracic spine. No
lunmbar instability, spondylolisthesis or spondylosis, fractures
or dislocations were noted, although “early degenerative change
at L3-4" was reported. Claimant’s pelvic X-ray revealed no
acute fractures or dislocations. Cl ai mant brought a copy of a
nmyel ogram and post-mnmyel ogram CT scan of the entire spine, which
were “interpreted as normal.”?® (CX-7, p. 7).

Dr. Phillips concluded C ainmant sustained an injury, but
could not determne the exact etiology of the problem “[o]n the
basis of a single evaluation,” noting again he did not possess
all of daimant’s nedical records. According to Dr. Phillips,
“Ofhand | would say that one of the things we should think
about is a conversion reaction,” which “should be nade by a
psychi atrist.” Dr. Phillips suggested a referral to the pain
clinic, which could determ ne “whether or not they think any
treatment is available.” If Claimant was not experiencing a
conversion reaction, Dr. Phillips opined the pain clinic m ght
“sedate him enough so that we could do a thorough exam?” He
t hought an EMG of the wupper and |ower extremties would be
hel pful . Claimant was not a candidate for surgery or invasive
testing. Dr. Phillips would treat Caimant for any orthopedic
problemidentified by the pain clinic. (CX-7, p. 7).

Dr. Phillips prepared an “addendunf in which he reported,
“I have reviewed the MRl filnms that were sent to nme, but | do
not have a copy of the reports.”?” The results of the M
indicated a herniated disc at L4-5 which was “large enough to
deform the thecal sac.” He sought to review the radiologist’s
reports before adding any further opinions. (CX-7, p. 8).

26 Dr. Phillips did not identify which nyel ogram and post-
nmyel ogram CT scan were reviewed. (CX-7, p. 7).

27 Dr. Phillips did not identify which MR filns he reviewed,
nor did he report whether the additional records he desired to
review were provided to him (CX-7, p. 8).



On May 7, 2002, daimant reported no change since his prior

treatment with Dr. Phillips. Physical exam nation of Claimnt’s
cervical area revealed bilateral paravertebral nuscle spasm in
the paraspinal nuscles. Neur ol ogi cal exam nation reveal ed
normal reflexes and good nuscle strength. Sensations were
intact in both wupper extremties with no evidence of nerve
entrapnent. Physi cal exam nation of Caimant’s |unbar region
reveal ed “marked nechanical signs,” nuscle spasm and tenderness
in the lunbar paravertebral nuscles. Limted range of notion

was reported with pain at the extrenes of nmotion. (CX-7, p. 4).

Dr. Phillips noted Caimant had an appointnent wth the
pain clinic and was “very interested to see what that wll
show.” Hydrocodone and Soma were prescribed “until we get nore
information fromthe pain clinic. At that tinme, we wll make up
our mnd as to whether or not further diagnostic procedures are
i ndi cated.” Cl ai mant was diagnosed with “lunbar di sc
di spl acenent, cervical [and] thoracic sprain/strain.” He was
tenporarily disabled from work and directed to return for
followup treatnment after treating with the pain clinic.” 1d.

On August 6, 2002, Caimant returned to Dr. Phillips for a
followup visit after Caimant’s exam nation by Dr. Mrse at the
pain clinic. Dr. Phillips “totally concurred” with Dr. Mrse’'s
report and concluded d aimant would benefit from an inpatient
program He indicated Cainmant was unable to “ever get well
wi t hout intensive pain therapy.” (CX-7, p. 3).

On physical examnation, Dr. Phillips reported bilateral
muscl e spasm in the cervical paraspinal nuscles. Neur ol ogi cal
exam nation revealed normal reflexes and good nuscle strength.
Sensation was intact in both upper extremities with no evidence

of nerve entrapnent. Lunbar exam nation reveal ed nuscle spasm
and tenderness in the paravertebral nuscles, with limted notion
and pain on the extrenes of notion. Results from neurol ogi cal

testing were within normal limts with no pathol ogical reflexes.

Claimant was diagnosed with “lunbar disc displacenent, sprain
neck, sprain thoracic region.” Caimnt’s disability status was
“total, permanent.” I|d.

On Septenber 19, 2002, Dr. Waterneier, whose credentials
are not of record, treated Claimant for a followup visit after
it was noted Dr. Phillips would be retiring. Cl ai mant reported
continuing and ongoing synptonms in his cervical, dorsal, and



| unbar areas.?® He was “depressed and anxi ous about his health
status.” Hi s “subj ective conpl aints in t he
cervical/dorsal/lunbar spine include nobderate to severe pain
increased with activity, stiffness, and radiating pain into the
upper and |ower extremty.” He wal ked “with a stiff gate and
uses a cane in the left hand.” (CX-7, p. 1).

Cervi cal exam nation revealed tenderness in the | ower
cervical spine and mld to noderate nuscle spasm in the right

trapezi us. Neur ol ogi cal exam nation revealed no sensory, notor
or reflex abnormalities. There was “no atrophy, and the
vascular status is equal and active bilaterally.” Lunbar

exam nation reveal ed no gross abnormality over the painful area.
Moderate tenderness in the |ower |unbar spine was reported with

mld to noderate nuscle spasm Loss of lunbar notion was
report ed. Neur ol ogi cal exam nation revealed no sensory, notor
or reflex abnormalities. There was “no calf atrophy, and the
peri pheral pulses were equal and present.” X-rays taken on

Sept enber 19, 2002, indicated mld spondylosis. Cervical X-rays
revealed a flattening of the cervical curve and spondylosis at
C5-6. (CX-7, pp. 1-2).

Dr. Waterneier diagnosed “cervical/dorsal/lunbar strain
cervical disc displacenent, |unbar disc syndronme and shoul der
bursitis.” He recomended inpatient pain nanagenent. Dr.
Wat ernmei er recommended el ectronyography and a nerve conduction
study (an EME NCS). He opined C ai mant was depressed and needed
psychiatric evaluation and treatnent. Claimant’s disability
status was designated as “total permanent.” (CX-7, p. 2).

Nat hanael Ml | ener, Ph.D

On Cctober 17, 2002, Dr. Mullener, a clinical psychol ogist
whose credentials are not of record, reported his Cctober 15,
2002 evaluation of Cdaimant at Caimnt’s counsel’s request.
Claimant reported ongoing pain related to a job injury while
operating a crane “when the boom fell, spinning the cab around.
As a result, he injured his back.” Cl ai mant conpl ai ned of
ongoing and continuous pain in his *“back, arms and | egs,
especially on his right side.” He reported taking Vicodin and
Soma for pain and Elavil, an anti-depressant which helps with a
sl eep problem he has due to pain.” (CX-22, p. 1).

28 According to Dr. Watermeier, O aimant reported continuous and
ongoing synptons since “a boom from a «crane fell onto
[Claimant].” (CX-7, p. 1).



Claimant reported an inability to “sit, stand, or |ie down
for prolonged periods due to pain.” He could dress hinself but
could not put on his socks. He could bathe hinself but needed
help exiting the bathtub. He was wunable to perform nuch
housekeepi ng due to pain. He presented as a “noderately obese
man who wal ks slowy with a cane. He got up once or twce
during the interview because he was unconfortable from sitting
too long.” During psychol ogical testing, Caimant “put forth
very good effort and seened to want to do well.” Id.

Claimant’s results on 1Q testing revealed a “Verbal 1.Q of
69, a Performance |.Q of 77, and a Full Scale 1.Q of 70,
placing [Claimant] at the low end of the borderline range of

intellectual ability.” He showed “a relative strength in
mani pul ati on of abstract synbols and nental operations. Here he
reached the average range.” Dr. Millener reported, “In
adm nistering the test, | was not aware of any factors that

m ght have negatively affected the validity of the results and
therefore feel the present findings are an accurate reflection
of his intellectual ability.” Dr. Millener noted d aimnt
functions “at the third grade level in reading, the second grade
level in spelling, and the seventh grade in arithnmetic. (CX-22,

p. 2).

Upon nental status exam nation, Dr. Millener “did not note
any disorganization in [Claimnt’s] thinking process nor the
presence  of any significant di stortions  of reality or

del usi ons.” Claimant’s “reasoning and judgnent seened
adequate.” Dr. Miullener did not observe any problenms wth
Claimant’s nenory, although daimant exhibited “signs of
clinical depression.” Claimant’s energy |evel appear ed
di m ni shed, and he “appeared dysphonic in nood.” C ai mant
reported “suicidal thoughts and feels like a failure.” He also
reported problenms with concentration. He reported an adverse

effect on his nood, his attitude towards |life, and his feelings
about hinself as an effective husband and father related to pain
from his job injury. Dr. Mullener did not otherw se report any
conclusions or recomendations. |1d.

Al bert P. Koy, MD.

On February 25, 2003, Dr. Koy, a psychi atri st,
psychot herapi st and psychoanal yst whose credentials are not of
record, reported his psychiatric evaluation of Caimant at
Claimant’s counsel’s request. Claimant’s chief conplaints were
depression and a |lack of energy. Dr. Koy reported a difference
of psychol ogi cal opinion over whether Caimnt was nalingering.



He opined O aimant was not malingering, but did not report the
basis of his conclusion. (CX-10, p. 1).

Claimant reported an injury sustained while operating a

crane “'50 feet above the ground” when suddenly sonme cables
slipped and the arm of the crane went crashing down, |erking
[Caimant] in several directions.” Cl aimant could not recall
| osing consciousness, but was “scared to death seeing hinself
being thrown out of the caboose and falling to his death.” The
first thing Caimant recalled was a “very intense headache that
|asted for a long tine.” daimnt, who anbul ated using a cane

reported a 70-pound weight gain since his job injury which he
related to “increasing frustrations that his pains have not been
resolved.” (CX-10, pp. 1-2).

Cl ai mant reported being “severely depressed” and recalled a
history of nightnmares related to the episode with the crane,
which conpelled Dr. Koy to consider a diagnosis of PTSD, “in
urgent need of psychiatric treatnent.” Cainmant exhibited pain
in his neck or back which was relieved by “getting up from his
chair or shifting position.” (CX-10, p. 3).

Dr. Koy opined Caimant suffered a “near-death experience
from which he has not recovered because it has not been

recognized and adequately treated.” He noted C aimant
communi cated “fairly clearly and at no tine evidenced any
obvi ous psychotic material.” Dr. Koy concluded daimant’s

inability “to perform physically has been a trenmendous enoti onal
injury and loss to him” (CX-10, p. 2).

Dr. Koy opined Caimant was severely anxious and depressed
“to the extent of making me think of a psychotic depression”
related to his injury, which Dr. Koy related to a “near death
experience” that “nobilizes intense feeling[s] of anxiety,
panic, feelings of hopelessness followed by anger and rage,
which is then followed by intense feelings of guilt, which
produces a nassive depression.”? Dr. Koy opined dainant had
not recovered from his “severe traumatization,” partly because
his post-injury treatnent focused on the physical injury rather
than the “nental and enotional aspects of his traumatization.”

29 According to Dr. Koy, Claimant reported contenplating suicide

in the past, but was not homcidal. Dr. Koy subsequently
reported Cdaimant’s intense fear of dying related to his
ni ght mares about the crane accident. (CX-10, p. 3).



He noted a “possible brain danage or a sl ow devel opi ng subdural
hemat oma” m ght be a possible ongoing injury. (CX-10, p. 4).

Dr. Koy’s diagnoses i ncluded: (1) maj or depressive
di sorder, alnost psychotic in nature; (2) PTSD, (3) |earning
di sorder; (4) borderline intellectual functioning; (5)neck,
shoul der, back and possible head injuries; and (6) severe
occupational, financial and marital problenms. (CX-10, pp. 4-5).

Dr. Koy’ s recomrendations included: (1) psychotherapy, “2-3
times per week for a mninmum of 6 nonths;” (2) Prozac, an
antidepressant, in addition to Elavil, a sleep aid; (3) possible
treatment at the pain clinic; (4) followup evaluation for the
“possibility of a past or on-going head-injury as his first
conplaint to ne was a severe headache starting at the tine of
acci dent.” He hoped Caimant’s pains would decrease with the
use of anti-depressants and psychot herapy, which shoul d decrease
Claimant’s need for pain nedications that may be contributing to
his anxieties and severe depression. (CX-10, p. 5).

Richard H Mrse, MD., MP.H.

On February 27, 2003, Dr. Morse, who specializes in pain
managenent and who is board-certified 1in psychiatry and
neurol ogy, was deposed by the parties. On May 21, 2002,
Claimant presented for a <chronic pain evaluation wupon the
referral of Dr. Phillips. Dr. Mrse reported his findings on
May 21, 2002. (CX-8; CX-15, pp. 4-6, 20, 81-82).

According to Dr. Morse, Caimant reported no history of
ongoi ng conplaints of pain prior to his accident, nor was there
any evidence that C aimnt was receiving active treatnent for a
disorder at the time of his job injury.3  Consequently, Dr.
Morse concluded C aimant suffers from a physical and enotional
condition related to the crane accident. He opined Cainmant is
enotionally disabled from returning to work and should not
attenpt to return without treatment. (CX-15, pp. 62-65).

30 dainmant reported sustaining his injury when “the boomon the

crane fell and [C aimant] was tossed about in the cab. He had
i mredi ate neck and back pain.” Dr. Mrse noted, “On specific
guestioning, [Claimant] denied suicidal ideation. . . Dr .
Morse noted C aimant “can walk with a cane about two bI ocks

al though he is in pain fromthe start. (CX-8, pp. 4-7).



Subsequently, Dr. Miyrse reviewed reports of Drs. Bianchini,
Appl ebaum Kronenberger, Waterneier, Millener and Bunch which
did not affect his own opinions.®  From his review of the
medi cal reports, Dr. Mrse concluded the doctors generally
agreed with his ow opinions that: (1) daimant 1is not
“psychotic or malingering;” (2) Caimant does not appear to have
an operable injury; (3) Caimant believes he is in pain; and (4)
Claimant suffers sone degree of depression and |ow self-esteem
According to Dr. Morse, “the question centers around how to
divide the enotional and noderate physical problens and their
interaction.” (CX-15, pp. 7-8, 67-68).

Dr. Mrse conceded his conclusion that the other doctors
agreed that Claimant is not malingering is based on his |limted
review of nedical reports, which did not reveal any diagnoses of
mal i ngering.%® He admitted other physicians had not concl uded
Cl aimant was not malingering, nor had they “absolutely ruled it
out.” Thus, malingering was “a possibility.” Dr. Morse
indicated his examnation of Caimant was insufficient to
establish whether or not O ainmant was nalingering. (CX-15, pp.

8-9). Dr. Mrse indicated Waddell’s signs are signs of non-
physi ol ogi ¢ conpl ai nts. They nmay detect inconsistencies, but
were “never neant to determne malingering.” Waddel | ' s signs

are useful for a physician to determ ne whether an individual is
a surgical candidate. Claimant’s results indicated he would be
a poor surgical candidate. (CX-15, pp. 59-61, 70-71).

Dr. Mrse opined Cainmant was not |ikely nalingering.
Rather, Claimant was “in the territory of a man wth |ow
intelligence, poor esteem noderately depressed, who sinply
doesn’t know his way out of +the situation physically or
enotionally and is going to need guidance and nanagenent.”

According to Dr. Mrse, “we look for inconsistencies [and]
cont rai ndi cati ons” to det erm ne whet her a pati ent IS
mal i ngeri ng. He added, “It’s not standardi zed, but we conpare

3% In his My 21, 2002, chronic pain evaluation, Dr. Morse
apparently reviewed the nedical records of Drs. Katz, Aprill,
Vogel , Appl ebaum Kewal ramani, and Phillips. (CX-8, pp. 1-4).

32 On February 27, 2003, when Dr. Mrse was deposed, Dr. Cul ver
opi ned that C aimant was malingering after a review of nedical
records and a February 20, 2003 personal evaluation of C aimant.
(EX-19; EX-20). Dr. Mirse did not discuss Dr. Katz’'s opinion
that C ai mant exhi bited “synptom magnification and has

i nconsi stencies on his exam nation consistent with nmalingering.”
(See EX-14, pp. 67-68).



the patient’s history to other patients like hinf to determ ne
whet her malingering “seenfs] to fit or it is widely inprobable.”
(CX-15, pp. 26-27).

Dr. Morse recommended a four-week intensive pain nanagenent
pr ogr am (CX-8, pp. 8-9; CX-15, pp. 18-19). Dr. Mrse would
not defer to any physician regarding a recomendation for
i ntensive pain managenent at a pain clinic, which he concluded
is necessary for two reasons: (1) there is “no way to help
[Claimant] surgically;” and (2) Cdaimant “isn’t on his own
getting anywhere.” (CX-15, pp. 39-40).

Dr. Mrse indicated “there are a nunber of things that are
clues” which are useful for a determ nation whether or not a
patient is a good candidate for a pain clinic. For instance, a
post-injury return to work is a “good sign that [a patient] nay
be a good candi date and benefit fromtreatnent. A negative sign
would be . . . prolonged responses to treatnent that where
ot hers should have recovered [the patient] didn't.” However, *“.
. . we can only make a crude guess and recommendation at the
i ntake.” (CX-15, pp. 22-23).

“Qddly,” Dr. Mrse noted that findings by other physicians
that Claimant was “greatly exaggerating his synptons” did not
“play a role into [his] evaluation as to whether or not a pain
clinic wll help [COainmnt]. He explained, “if it is true that
for enot i onal and non-malingering reasons [Cainant] is
anplifying synptons which could be better treated non-surgically
by rehab, if one could dimnish the enotional part of it,” then
a pain clinic wuld be ®“an excellent kind of progranf for
Claimant, who is “probably not snmart enough and does not have
the experience to do it hinself.” (CX-15, pp. 28-29).

According to Dr. Morse, Dr. dynn generally agreed wth his
recommendation for pain managenent, but disagreed sinply over

recommendi ng inpatient or outpatient treatnent. After a review
of Dr. dynn's reports, Dr. Mrse opined Caimant could receive
| ess than one week of intensive, inpatient treatnent. If Dr.

A ynn opined C ai mant needed no pain nanagenent, Dr. Morse woul d
di sagree with that opinion. (CX-15, pp. 39-43).

Dr. Mrse noted Dr. Koy's opinion “departed from the
ot hers” because Dr. Koy found a “major depressive disorder with
near psychotic features rather than a dysthyma which is a
nmoderate grade depression” and “PTSD, a chronic post-traumatic
stress disorder.” Dr. Mrse disagreed with a PTSD diagnosis,
whi ch generally depends on “an event to the patient or which he



witnessed to others that was considered life-threatening or of
serious bodily harm?” He was unsure that “even a patient wth
| ower than average intelligence would interpret [Claimant’s
accident] as life-threatening, unless he were predisposed to it
by previous accidents, had a fear of heights and so forth. But
he wouldn’t be working that high above the ground if he had a
fear of heights anyway.” Consequently, Dr. Mrse did not find
support for a diagnosis of PTSD. (CX-15, pp. 37-38, 48-49).

Rennie W Culver, MD., Ph.D.

On April 15, 2003, the parties deposed Dr. Culver, who is
board-certified in psychi atry and neur ol ogy. At
Enpl oyer/ Carrier’s request, Dr. Culver interviewed C aimant on
February 20, 2003 and prepared a February 27, 2003 report.?33
(EX-19; EX-20, pp. 12-14, 128).

Dr. Culver reviewed depositions and “extensive” nedical,
vocational and other records which are identified in Dr.
Culver’'s report.>3* After preparing his report, Dr. Culver
reviewed the supplenental records of Dr. Katz and additional
records of Dr. Koy. Dr. Culver’s opinions in his report have
not changed after reviewng the additional and supplenental
records. (EX-19, p. 2; EX-20, pp. 14-21).

33 Claimant reported sustaining an injury while operating a

crane “when the boom fell and jerked ne around. He denied
knowing if he sustained any |oss of consciousness.” (EX-19, p.
5). Dr. Culver reported Claimant’s chief conplaints included:

“pain in his |lower back, neck, right shoulder, and the ‘right
side of his right lower extremty,” bilateral |ower extremty
weakness, depression, “nunbness and tingling” in his hands and
feet, “headaches fromtine to tine. My pain don’'t keep ne up.
My depression does because | keep worrying because nobody
hel pi ng ne. My lawyer ain’t doing nothing for ne. Me and ny
famly not getting along like |I used to.” (EX-19, p. 6).

3% Anpbng the various medical, chiropractic and other records he
reviewed, Dr. Culver considered the records of Drs. Applebaum

Aprill, d ynn, Mor se, Kat z, Wat er nei er, Philli ps, Vogel ,
Kewal ramani, Bianchini, Millener, Kronenberger, and Bunch. He
also reviewed the vocational records of M. Favolora and the
depositions of Clainmant and Dr. Kronenberger. Dr. Culver noted,
“I took all of the foregoing docunents into account in ny
overal |l assessnent of this case.” (EX-19, p. 2).



Dr. Culver's “Axis |” diagnosis, which refers to a “current
probl em or what would be the presenting clinical problem other
than a personality disorder,” was nalingering. He noted “few,
if any objective findings” in Claimnt’s records supporting his
subj ective conplaints, which are arising in a “nedicolegal”
cont ext . Further, Dr. Culver concluded d ainmant appeared
uncooperative in the records, as indicated in his refusal to
perform certain tasks during the FCE with Dr. Bunch.®® Dr.
Cul ver added that multiple examners found nultiple Waddell’s
si gns. Consequently, Dr. Culver stated, “we have a patient in
the context of what amobunts to a workers’ conpensation claim.

[who] has a naxi mum of conplaints and mninmum of objective
clinical findings.” Coupled with Cainmant’s uncooperativeness,
Dr. Culver opined there are three of four basic indicators of
mal i ngering present. (EX-20, pp. 20-23, 29, 34-41).

Dr. Culver agreed wth Dr. Bianchini’s opinion that
children, who “are well-known to do things like claim to have
headaches or stomach aches [to] avoid going to school,” may be
capabl e of malingering. Dr. Culver “certainly” disagreed with a
conclusion that dimnished results on an [1Q tests would
establish that an individual is incapable of nalingering.3® (EX-
20, pp. 35-37).

Dr. Culver’s “Axis |1” diagnosis, which is “a personality
disorder and . . . a lifelong pattern of behavior,” was
“undet erm ned.” Dr. Culver was unable to nmake a determ nation
3% Dr. Culver noted that Dr. dynn's August 22, 2002
recommendati on against an FCE for reasons related to synptom
magni fication was “remarkably prescient” because the FCE
resulted in “poor validity” upon the occurrence of synptom and
disability magnification as well as non-organic illness

behavior. (EX-19, p. 13).

36 Dr. Culver noted Dr. Kronenberger’s report that “individuals
with cognitive limtations are expected to be at a substantial
di sadvantage in any attenpt to feign disability (due to a lack
of know edge about nedical problens and |ack of understanding

about tests to determne functional capacities).” Dr. Culver
opined Dr. Kronbenberger’s statenent supports a diagnosis of
mal i ngering by daimnt, “whose conplaints and performance on
physi cal examnation and the FCE conform to an uninforned
| ayman’s notion of physical illness and disability as opposed to
a physician’s know edge of such.” Consequently, Dr. Culver
opined Dr. Kronenberger did not consider the results of

Claimant’s FCE with Dr. Bunch. (EX-19, p. 19).
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of a personality disorder due to a lack of information and
specific testing hel pful for a conclusion. (EX-20, pp. 29-30).

Dr. Culver offered no “Axis 111" diagnosis, which refers to
“a physical ailnment or problem the patient has that would have
sone bearing upon his psychological or enotional functioning.”
Dr. Culver concluded daimnt does not suffer from “any
particular nedical problem that’'s <clearly and equivocally
di agnosed and docunented.” After reviewng and exam ning
Claimant, Dr. Culver concluded Cainmant’s depression was *“not
very obvious,” but mght be “some mld degree of depression” of
guestionabl e significance due to “evi dence he’ s been
exaggerating and fabricating physical conplaints.” Dr. Culver
opi ned the magnitude of Claimant’s depression would “not inpair
his ability to function or work.” (EX-20, pp. 30-31).

Dr. Culver opined that psychiatric help, counseling,
assistance and nedication were unnecessary for Caimnt’s
condi tion. He concluded Claimant’s treatnment at a pain center
woul d be unnecessary because C ai mant was nmalingering. Even if
Claimant’s synptons were the result of unconscious sonmatization,
Dr. Culver opined a pain center woul d be unnecessary because
pain clinics help patients wth “genuine organic pal n. Dr.
Cul ver stated his opinion is consistent with Dr. dynn’s opinion
that a pain clinic is unnecessary. (EX-20, pp. 31-33).

Dr. Culver concurred with Dr. Bianchini’s opinion that
Claimant suffers from no physical problem which would cause
ermoti onal depression. ¥ He agreed that Caimant may have
sustained a “mnimal soft tissue injury,” but not to the extent
that it would cause psychol ogi cal problens. (EX-20, pp. 33-34).

Dr. Culver generally disagreed with Dr. Koy s opinions. He
di sagreed with Dr. Koy s diagnosis of a major depressive order
that is “alnost psychotic in nature” because C aimant reveal ed
no evidence of major depression upon psychol ogical evaluation.
He disputed Dr. Koy’ s conclusion that Cainmant’s depression was
nearly psychotic because “psychosis would nmean that he is |osing

contact with reality; he's becomng delusional.” Dr. Culver
noted Dr. Koy’'s report included no “particul ar docunentation of
[Claimt’s] psychotic thinking.” Dr. Koy's report did not
“include a formal nental status exam nation,” in which “one

would note a disturbance involving content of a psychotic

3" Dr. Culver reported Caimant sustained a work-related soft-
tissue injury, which should have resolved within two nonths
post-injury. (EX-19, pp. 20-21).
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nature.” He noted Dr. Koy's report failed to nention the
findings of Drs. Bunch, Katz, dynn, Applebaum Bianchini or
Kronenberger that Claimant’s conplaints are disproportionate to
obj ective findings. He also disagreed with Dr. Koy’ s diagnosis
of PTSD. Claimant neets none of the criteria for such a
di agnosis. (EX-20, pp. 53-63, 86-87).

Dr. Culver agreed with Dr. Koy that daimant may have a
| earning disorder. He would not disagree with a conclusion that
Claimant may have borderline intellectual functioning. Dr.
Cul ver disagreed with Dr. Koy’'s remaining “Axis 47 and “Axis %
di agnoses, noting a lack of evidence supporting a head injury
and that the remaining two axes were “optional” and subjective
rather than “clinical” in nature. He found the conclusions
reached by Dr. Koy | acked support. (EX-20, pp. 63-69).

Dr. Culver disagreed with Dr. Koy s reconmendations for
psychotherapy and the wuse of anti-depressants, which are
unnecessary. He disagreed C ainmant needed further evaluation
for a head-injury which was undocunented in Caimnt’'s nedical
records. Recommendati ons for ongoing physical treatnent are
beyond the area of expertise of Drs. Culver and Koy, according
to Dr. Culver. Such recommendations should be deferred to
specialists in orthopedics, neurosurgery  or physi atrics.
O herwise, Dr. Culver found “no basis from a psychiatric
standpoint for disability.” (EX-20, pp. 69-74).

Dr. Culver stated he did not ignore Claimant’s conplaints

of depression in arriving at his conclusions. Rat her, he
specifically incorporated Claimant’s depression into his
findings and concluded Cdaimant did not suffer from nmgjor
depr essi on. He did not include depression in his diagnosis of

Cl ai mant “because of the overwhel m ng evidence that the patient
was nmalingering; therefore, it would be very difficult to know
how real his apparent or clainmed depression would be.” He did
not qui ckly di sm ss t he opi ni on of any physi ci an’s
recommendation, nor did he fornulate opinions wthout review ng
Cl ai mant’ s medi cal records. (EX-20, pp. 73-83).3

On cross-examnation, Dr. Culver stated C ainmant underwent
lQ testing on two different occasions in which there was no
evidence Claimant intentionally presented hinmself “at |ess than
the stated IQ that was listed in the tests.” Li kewi se, there

3  Dr. Culver’s responses in this part of his deposition were
generally pronpted by questions related to Dr. Koy's subsequent
March 28, 2003 report which is not in evidence.
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was no evidence indicating Cainmant exaggerated intellectual or
educat i onal defi ci ency. Claimant’s results indicated he
functioned at the “low elenentary |evel” of educational ability.
Dr. Culver expected a high-school graduate to function at a
hi gher | evel of ability. (EX-20, pp. 96-99).

Dr. Culver acknowl edged Cdainmant reported a decrease in
energy at his interview, however, C aimnt specifically reported
he had no thoughts of suicide. Cl aimant reported he could not
satisfy his wfe, which could be “sonmewhat of a feeling of

wor t hl essness.” A depressed individual mght appear to have
intellectual deficiencies which do not exist or may perform | ess
well on psychol ogical testing; however, Dr. Culver noted Dr.
Mul I ener found that Caimant performed at the “lower end of

borderline range of intellectual ability” and was unaware of any
factors that mght have adversely affected the validity of the
results which were “accurate.” (EX-20, pp. 100-110).

Dr. Culver opined depression-related appetite disturbances
generally result in weight |oss. He noted C ai mant, who gai ned
wei ght, reported a “good” appetite rather than an “unusually

good” appetite or a synptom of psychiatric illness in which
Claimant eats “six times a day” but cannot stop. Al t hough
Claimant reported eating nade him “feel better,” the report was
not an indication of “an affective disturbance,” because
Claimant was discussing his physical pain rather than a
vegetative synptom of depression.” Dr. Culver attributed

Claimant’s weight gain to physical inactivity and a history of
watching television, going to the novies, and going “out to
eat.” (EX-20, pp. 110-113).

The Vocati onal Evi dence
Nancy Favol ora

On April 15, 2003, Ms. Favol ora was deposed by the parties.
She is a vocational rehabilitation counselor who testified as a
vocati onal expert. At Enployer/Carrier’s request, M. Favolora
conducted a vocational interview of Caimant, admnistered
vocational testing and prepared an October 10, 2002 vocational
report. (EX-6; EX-22, pp. 4-6, 69-72).

(V) Favol ar a adm ni stered t hree ver bal and wor d
identification tests which were included in her vocational
analysis. Claimant’s scores on the tests indicated: (1) a grade
equivalency of 4.2 in the area of letter-word identification,
which is not unconmmon according to M. Favolora, who noted “I



see many people at that level;” (2) a grade equival ency of 6.7,
in the area of passage conprehension, which is “consistent with
reading a newspaper”; and (3) a grade equivalency of 8.8 in the
area of math. |d.

Ms. Favolora agreed there are a variety of medical opinions
regarding Caimant’s physical restrictions and limtations. She

noted Caimant was not restricted by Dr. Katz, but was
restricted by Dr. Applebaum to “nobderate work” involving “no
prol onged bending or stooping or lifting any |oads greater than
forty or fifty pounds.” She reported Dr. Phillips nade no
specific diagnosis and deferred to the opinion of Dr. Vogel who
recommended further testing. Accordingly, pursuant to the

opinions of Drs. Katz and Applebaum M. Favolora concluded
Claimant could return to work. (EX-6, p. 7; EX-22, p. 14).

Although Dr. Katz released Caimant to work wthout
restrictions, M. Favolora identified six locally available
enpl oyment positions with lighter exertional requirenents that
were within Caimnt’s physical restrictions assigned by Dr.
Appl ebaum The jobs were sedentary or “nostly light” duty.
Sedentary jobs require lifting no nore than ten pounds and are
jobs in which an applicant is “nostly seated during the
wor kday. ” Li ght-duty jobs require lifting up to ten pounds
frequently, wup to 20 pounds occasionally and may require
applicants to stand for the majority of the workday. (EX- 22,
pp. 12-17).

Ms. Favolora identified a job as a garage cashier at the
Royal Sonesta Hotel which requires “mnimal training” to educate
applicants to “accept parking tickets and paynents, accept cash

and credit cards [and] use a register system” Conplex nmath is
not required. Claimant may “stand when he wants to or he can
stay seated the whole tinme.” The garage cashier position paid

an hourly wage of $6.50. (EX-6, pp. 5-6; EX-22, pp. 17-19).

A position as an unarned security guard was available wth
Wei ser Security, which offered nunerous positions that would not
i nvol ve “apprehension of anyone.” For instance, a gate guard at
an apartnent conpl ex requires an applicant to confirm
identification of arriving or departing residents and guests.
Lifting up to 20 pounds mi ght be necessary. An applicant would
be “nostly seated at a gate or in an office building.” Hourly
wages for the jobs ranged from $6.00 to $7.00 per hour. (EX-6,
p. 6; EX-22, pp. 19-20).



A toll collector position was available with the Crescent
City Connection, which would require applicants to sit or stand,
“whatever they prefer,” at the toll booth, where cash or its
equi valent are collected. Applicants are required to nake
change and count their take at the end of a shift, when they
enpty a trash can and renove it at the end of the day. Twi ce
per shift, an applicant nust carry a cash drawer which weighs
bet ween 20 and 30 pounds. The job paid $7.50 per hour. (EX-6,
p. 6; EX-22, pp. 20-21).

A shuttle bus driver position was avail able at the Treasure
Chest Casi no. An applicant would be required to drive
passengers in a vehicle equipped with an automatic transm ssion
and power steering between a parking area and the main buil ding.
A sinple, witten report mght be necessary if an incident

occurs. Assi stance may be provided for the conpletion of
witten reports. Claimant would need to obtain a commerci al
driver’s license (CDL), which may be *“acconplished during the
adm ssion process.” No lifting is required. Entry-1Ievel

positions pay $7.00 per hour. (EX-6, p. 6; EX-22, p. 21).

A production technician job was available wth Allfax
Specialties, which recycles and rebuilds toner cartridges for

facsim | e nachines. The job requires applicants to use their
hands to disassenble and assenble cartridges. Applicants are
required to “alternatively sit, stand, or walk.” Applicants
must |ift up to ten pounds nost of the tine, but mght be
required to lift a box of <cartridges that weighs up to 25
pounds. The frequency at which applicants nust |ift a full box
of cartridges was not provided. The job paid an entry-I|evel

hourly wage of $7.50. (EX-6, p. 6; EX-22, pp. 22-23).

A Custoner Safety Dispatcher job with Harrah’s Casino was
avai lable which required applicants to “take telephone calls
from various departnents” and relay information to appropriate
personnel via a two-way radio. Training was provided on-the-
j ob. An applicant would be required to |lift up to ten pounds
and occasionally “bend, reach, stretch, kneel, twist or grip
itens.” Starting salary for the job was $17,000.00 per year,
whi ch equates to an hourly wage of $8.17 based on a 40-hour work
week. (EX-6, p. 7; EX-22, pp. 23-24).

If Caimant could only read at the third-grade |evel, the
custoner safety dispatcher job and unarned security jobs would
possi bly be inappropriate. Caimant could otherwi se be trained
to performthe remaining jobs. (EX-22, pp. 25-28).



On cross-exam nation, M. Favolora indicated O aimant coul d
rely on various sources to aid his job search. For instance, he

could seek the services of a vocational rehabilitation
counsel or, apply for servi ces t hr ough t he Loui si ana
Rehabilitation Services or go to “the job service office,” which
woul d assist him If he believed he was disabled, d ainant

coul d request vocational rehabilitation services from DOL. (EX-
22, pp. 39-40).

Ms. Favolora stated CDL applicants may be provided wth
vi deotapes to prepare for the test. Applicants wth poor
reading ability mght be offered assistance in taking the
examni nati on. (EX-22, pp. 52-53). Based on an assunption that
Claimant “had no wuseful ability to function in the area of

behaving in an enotional, stable manner,” M. Favolora stated
“[Many people who don’t behave in an enotionally stable manner
do work. It could affect his ability to maintain enploynent.”

If Caimant’s ability to understand sinple instructions was
“seriously limted,” such a limtation would probably constitute

and i npedi nent to enpl oynent. If Claimant were unpredictable in
soci al situations, he probably would not keep jobs requiring him
to “be around people.” Ms. Favolora noted Caimant was not
required to be around people in all of the positions she
i dentifi ed. If Claimant’s attention, concentration and ability
to nmanage work stress was “seriously limted,” he *“probably

woul d not maintain enploynent.” (EX-22, pp. 56-60).
O her Evidence
Richard WIIliam Bunch, Ph.D., P.T.

On February 18, 2003, Dr. Bunch was deposed by the parties

Dr. Bunch is not a nedical doctor. He is a licensed board-
certified physical therapist, a clinical associate professor, an
ergonom c specialist, an industrial injury prevention consultant
and the CEO and Omer of Industrial Safety and Rehabilitation
Center (ISR), which provides physical t herapy, functiona
testing, new hire testing, return to work testing and disability
eval uati ons. He has 20 years of post-doctorate experience in
the field of physical therapy, admnistering FCEs and teaching.
He primarily focuses on FCEs. (EX-18, pp. 4-23).

Dr. Bunch reported Cdaimant’s February 6, 2003 FCE
Claimant was referred to Dr. Bunch by Enployer/Carrier.
Claimant arrived with Ms. Carroll to undergo his FCE d ai mant
i ndi cated he was operating a crane when the boom fell and jerked



him inside the crane.® He doubted he could return to “any type
of work and that he has pain all the tinme.” Cainmant reported
“qQuite extensive” areas of pain on a pain diagram of a patient
intake form including the neck, shoulder, back of the right
arm |ower back, chest, front of the right arm front of the
right forearm both thighs, front of the right |ower |eg beneath
the knee and the entire back of the right leg to the calf area.
(EX-17, pp. 25-28; EX-18, pp. 23-28).

Dr. Bunch found no signs of palpable spasm d ai mant
inconsistently reported painful areas in the md-thoracic and
cervical areas of his body. At times Caimant wal ked slowy
wi thout significant signs of an “antalgic gate,” yet at other
times he “seenmed to wal k okay.” Cl ai mant reveal ed *“breakaway
weakness or little evidence of resistance on nmanual nuscle
testing.” During episodes of breakaway weakness, Dr. Bunch

observed no correlation between nuscle tightness, spasm or
symmetry that would indicate correlative pain or sensitivity.
Claimant was positive for four out of five Waddell’'s tests for
non-organic illness. (EX-18, pp. 61-63, 78-82).

Claimant was able to conplete approxinately half of the FCE
before he discontinued the evaluation due to conplaints of

i ncreased pain. Dr. Bunch concluded the FCE reveal ed poor
results based on signs of “submaxinmal effort,” as denonstrated
in Caimant’s grip strength test, lifting tests, and other

results on exam nation which were inconsistent with Caimnt’s
nmuscul ature and abilities he displayed elsewhere in the FCE
during his physical assessnent.? Likew se, there was an overall

3% According to Dr. Bunch’'s “intake interview report, C aimant

reported injuries to his “neck, shoulder, and back . . . while
wor ki ng as a crane operator for [Enployer]. He stated that the
injury resulted frombeing thrown around in the crane cabin when
the boom on the crane fell.” (EX-17, p. 5). dainmant reported
“chest pains and feels nunbness and tingling sonetines.” ( EX-
17, p. 1).

“  puring the performance of “work simulated functional tests,”

Cl aimant conpleted one of five stair clinbing repetitions and
reported increased pain in the lower back and right |ower
extremty. He clinbed two rungs of a vertical |adder during the
first of three clinbing repetitions and discontinued the test

due to severe pain in the right side of his body. A sl anted
| adder clinbing exercise was not perforned due to poor tol erance
of the vertical |adder exercise. Cl ai mant conpleted one and

one-half repetitions of a 12-degree ranp clinbing exercise,
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“lack of organic signs that would support the nature and

severity of [Claimant’s] conplaints and disability. Dr. Bunch
noted Claimant did not use a cane at the FCE, despite reporting
the use of such a device for over one year. Further, there was

no atrophy in Claimant’s nuscles despite the reported |ength of
time in which aimant relied on a cane to walk.* (EX-18, pp.
32-39, 42-50, 63-82).

Dr. Bunch concluded Caimnt indicated signs of disability
magni fi cation behaviors which may reflect a conscious behavior
directed at controlling the outcone of the FCE or unconscious
behavior related to psychol ogi cal overlay. Dr. Bunch could not
determine whether CCaimant’s exaggeration was the result of

consci ous or unconsci ous behavi or. He was unable to determ ne
whet her Claimant could return to his prior occupation due to
non-organic illness behavior. Li kew se, he was wunable to

determine Caimant’s physical demand |evel and restrictions due
to non-organic illness behavior. (EX-18, pp. 33-34, 39-40).

whi ch was stopped due to a report of “severe pain rated 8/10;
heart rate 129.” A shoveling exercise was not perforned.
Claimant refused 9 of 17 “material handling tasks” due to
reports of severe pain. (EX-17, pp. 3-5).

41 Dr. Bunch noted, in pertinent part:

[I]t was discovered that [Claimant] did not walk into
the clinic using a cane. Due to the report of chronic
pain in the right lower extremty, [Cainmnt] was
asked whether or not he wused a cane to walk.

[ ai mant ], upon questioning in front of [ M5.
Carroll], reported that he normally uses a cane to
walk in order to avoid full weight bearing on the

right |ower extremty. Wen he was asked why he did
not use the cane when arriving for this evaluation, he
responded that he was told not to use the cane during
the FCE. The use of a cane to avoid weight bearing on
the right leg, as reported by [Claimant], typically
results in disuse atrophy of the right |ower extremty
or at least, reduced nuscle tone. | am perpl exed as
to why [Claimant] was instructed not to use a cane
during the FCE.

(EX-17, pp. 8-9).



Dr. Bunch indicated an increase in a patient’s heart rate
coupled with concurrent painful physical palpation mght be “a
pretty good response that there is heart rate response to a
pai nful area” as opposed to “heart rate increasing due to

physi cal exertion.” According to Dr. Bunch, a patient’s heart
rate and systolic blood pressure “always” increase during
physi cal exertion. (EX-18, pp. 32-33, 50-51). He noted

Claimant’s heart rate dropped during bilateral straight |eg
raising tests at tines when Clainmant reported increases in pain
to “severe” levels.* (EX-18, p. 75).

Claimant’s heart rate and blood pressure were neasured
before, during and after the FCE Prior to the adm nistration
of the FCE, daimnt exhibited nobderate hypertension with a
bl ood pressure of 138 over 82. H s heart rate was 94, which is
“on the high side of nornal.” Dr. Bunch immediately advised
Claimant to see a doctor to check his blood pressure because
cardi ovascul ar disease is a |leading cause of death in simlarly
situated males of Cainmant’s age. (EX-17, p. 3; EX-18, pp. 28-
32, 50-54).

During the FCE, Claimant’s blood pressure increased to 150
over 100 while his heart rate increased to 101; however, his
heart rate was not at unsafe levels, and his blood pressure was
“not in the area of severe hypertension” which would warrant
di sconti nuing an FCE. Not wi t hst andi ng cardi ovascul ar concerns
Claimant did not request to end the FCE due to his blood
pressure and heart rate. He specifically requested to
di scontinue the FCE due to reports of increased pain. ( EX- 18,
pp. 57-58).

After the FCE, Caimant’s blood pressure was 140 over 98

which is classified as noderate hypertension. Cl ai mant’ s bl ood
pressure was in a normal and expected range conpared to his pre-
FCE bl ood pressure. Claimant’s post-FCE heart rate was 115,

whi ch was not unexpected after physical exertion. (EX-17, p. 6;
EX- 18, pp. 53-55).

Dr. Bunch noted that systolic blood pressure may increase
under stress, anxiety, physical pain or the perception of
physi cal pain; however, diastolic blood pressure is wusually

unaffected by pain. Rather, it is affected by the overall
cardi ovascul ar condi tion rel ated to physi cal exertion.
2 puring the “bilateral SLR test,” Cainmant reported severe

| oner back pain, which was rated “7/10,” while his heart rate
was “84.” (EX-17, p. 7).



Diastolic blood pressure may rise as nuch as ten points during
an FCE;, however, Claimant’s rose 20 points, which inplies he
m ght have a cardiovascular condition. That’s why | was
concer ned. | said you need to go get checked by a nedical
doctor.” (EX-18, pp. 55-56).

Dr.  Bunch concluded dCaimant was not always entirely
i nconsi stent while describing his synptons; however, there were
too many inconsistencies to conclude Cdaimant gave a valid
effort during the FCE. Li kewi se, there were a significant
nunber of Waddell’s signs, synptonms of non-organic illness
behavior and “pretty strong contradictions,” nanely “isonetric
weakness ver sus t he manual nmuscl e testing [ and] t he
i nconsi stencies between the neuro[logical] stress tests,” which
precluded Dr. Bunch from concluding the FCE was a reliable test.
(EX-18, pp. 81-85).

On cross-examnation, Dr. Bunch stated he directs patients
to refrain fromtaking pain nedications before an FCE. He noted
Cl aimant, who reported conplaints of pain from prolonged sitting
and standing, was likely in a sitting position for approximtely
two hours during the conpletion of pre-FCE paperwork before his

bl ood pressure was initially taken. Pain from the pre-FCE
process or anxiety over the upcomng FCE nmay increase blood
pressure. Dr. Bunch was told d aimnt gained 60 pounds in two
years post-injury. Such weight gain would not interfere with

the administration of a Fabere test, especially in this matter
in which Caimnt was “barely noved” before conplaining of pain.
(EX-18, pp. 86-98).

The Contentions of the Parties

Cl ai mant contends he was injured on February 25, 2001 and
was paid conpensation benefits wuntil Mrch 25, 2001, when
Enpl oyer/ Carrier termnated his benefits. He clains he never
reached maxi nrum  medi cal i mprovenent . He cl ai s he
unsuccessfully attenpted a trial work period in July and August
2001. O herwise, his disability status has renmined tenporary
total since his job injury.

Claimant argues “all physicians” restricted him from
returning to his prior occupation wthout restrictions. He
asserts his physical problens are aggravated by psychiatric
probl enms which totally disable him from returning to work. He

cont ends Enmpl oyer/ Carri er failed to establ i sh sui tabl e
alternative enploynent wthin his physical restrictions and
limtations.



On the other hand, Enployer/Carrier argue Cainmant is
nei ther physically nor psychologically disabled. They assert
none of the physicians were able to find any organic
determ nation regarding the source of Caimnt’s pain. They
contend Claimant’s conplaints of pain are not credible because
of multiple findings of synptom exaggeration. Consequent |y,
they argue C aimant does not need any further nedical treatnent
or conpensation benefits.

Enpl oyer/ Carrier assert Claimant may return to his prior
occupation or, alternatively, that he may return to work within
hi s physi cal restrictions and limtations to sui t abl e
alternative enpl oynment est abl i shed by vocat i onal expert
Favol or a. Lastly, Enployer/Carrier contend they are not liable
for reinmbursenent for costs incurred by Cdaimant for nmnedical
treatment from any physicians other than Dr. Katz or Dr. Katz’'s
referrals because Caimant voluntarily selected Dr. Katz as his
physi cian who treated C ai mant and determ ned no further nedical
treat nent was necessary.

V. DI SCUSSI ON

It has been consistently held that the Act nust be
construed liberally in favor of the d ainmant. Voris v. Eikel,
346 U.S. 328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377
F.2d 144 (D.C. Cr. 1967). However, the United States Suprene
Court has determined that the "true-doubt"” rule, which resolves
factual doubt in favor of the Caimant when the evidence is
evenly balanced, violates Section 7(c) of the Admnistrative
Procedure Act, 5 U. S.C. Section 556(d), which specifies that the
proponent of a rule or position has the burden of proof and,
thus, the burden of persuasion. Director, OMP v. Geenw ch

Collieries, 512 U S. 267, 114 S. C. 2251 (1994), aff’'g. 990 F.2d
730 (3rd Gr. 1993).

In arriving at a decision in this matter, it is well-
settled that the finder of fact is entitled to determne the
credibility of witnesses, to weigh the evidence and draw his own
inferences therefrom and is not bound to accept the opinion or
theory of any particular nedical exani ners. Duhagon .

Met ropol i tan Stevedore Conpany, 31 BRBS 98, 101 (1997); Avondale
Shi pyards, Inc. v. Kennel, 914 F.2d 88, 91 (5th Cr. 1988);
Atlantic Marine, Inc. and Hartford Accident & Indemity Co. V.

Bruce, 551 F.2d 898, 900 (5th Cr. 1981); Bank v. Chicago Gain
Trimrers Association, Inc., 390 U S 459, 467, reh’'g denied, 391
U S. 929 (1968).




A Cedibility

The admnistrative law judge has the discretion to

determine the credibility of a wtness. Furthernore, an
admnistrative law judge nay accept a claimant’s testinony as
credible, despite inconsistencies, if the record provides
substantial evidence of the claimant’s injury. Kubin v. Pro-
Football, Inc., 29 BRBS 117, 120 (1995); See also Pl aquem nes

Equi pnrent & Machine Co. v. Neuman, 460 F.2d 1241, 1243 (5th Gr.
1972); Conoco, Inc. v. Director, ONMP [Prewitt], 194 F.3d 684,
33 BRBS 187 (CRT) (5th Cr. 1999).

Enpl oyer/ Carrier argue Caimant’s conplaints are entitled
to no probative value because there is substantial evidence in
the record establishing Caimant’s conplaints are exaggerated.
They argue Cainmant’s conplaints |ack objective evidentiary
support. They aver O aimant was malingering, or, alternatively,
somati zing synptons unrelated to Claimant’s job injury. They
further argue Cainmant’s evolving description of his job injury
di m ni shes the credibility of his conplaints.

Claimnt’s attorney argues Claimnt’s conpl ai nts of

synptonms are credible. He contends Claimant’s el evated bl ood
pressure during the performance of the FCE denonstrates a
response to pain. He alleges Cdaimant is incapable of

malingering due to Claimant’s dimnished intellectual ability.
Further, he argues Caimant’s conplaints are the result of
unconsci ous somati zation, which is related to his job injury or,
alternatively, associated with depression related to his job
i njury.

Claimant’s burden of persuasion rests principally upon his
testimony, which is not generally corroborated by the testinony
of his treating and evaluating physicians nor supported by

objective clinical findings. Cl ai mant has seen 12 doctors, and
his MRIs and nyel ograns do not show any objective basis for his
injury or pain. | agree with Enployer/Carrier that Cainmant’s

description of his job accident/injury varied anong his doctors
and that his concomtant conplaints of synptons in the nedical
records were at times mutually contradictory, vacillating, and
presented in an inconsistent nmanner, which further erodes the
reliability of Caimant’s conplaints.

Moreover, | am persuaded by the independent and multiple
findings of synptom exaggeration and/or breakaway weakness
reported by Drs. Katz, dynn, Applebaum and Bunch to concl ude



Claimant’s conplaints are exaggerated and are entitled to little
probative val ue. A conclusion that Cainmant exaggerated his
synptonms is buttressed by the opinions of Drs. Bianchini, who
specifically found evidence of synptom magnification upon
psychol ogical testing, and Dr. Kronenberger, who admtted
Claimant’s  psychol ogi cal testing revealed a tendency to
exaggerate and that Cdaimant’s conplaints appeared “out of
proportion” to the objective findings of record.

Further, 1 find Dr. Kronenberger’'s opinion that results
achieved on Cainmant’s MWl are questionable due to Claimnt’s
intell ectual ability IS under m ned by Dr. Bi anchini’s

uncontroverted testinony that Cdaimant’s results failed to
denonstrate a |ack of understanding based on objective intrinsic
indicators generated during testing. Likewse, | find Dr.
Kronenberger’s opinion that an  MWPI is inaccurate for
individuals with low 1@ is underm ned by his adm ssion that he
is aware of no studies supporting his opinion and contradicted
by Dr. Culver. Accordingly, | agree with Enployer/Carrier that
Claimant’s conpl ai nts were exagger at ed.

| find Dr. Katz's testinmony that he continued providing
medi cations to Claimant to afford Caimant the “benefit of the
doubt” does not establish Caimant continued suffering from
objective and disabling nanifestations of pain. Dr. Katz
el sewhere persuasively opined he found no objective evidence of
Claimant’s pain. Dr. Katz's prescriptions were of notably short
dur ati on. Consequently, | find Dr. Katz’s brief prescriptions
or injections do not establish ongoing objective nmanifestations
of synpt ons.

| find Caimant’s increased blood pressure and heart rate
during the performance of the FCE are not persuasive in
establishing that Caimant’s conplaints of pain are credible.
El sewhere in the FCE report, Claimant’s heart rate fell when he
reported a severe increase in pain, which would be inconsistent
wth pain-related responses according to Cainmant’s argunent.
Further, the record indicates Caimnt reported a famly history
of high blood pressure and that his blood pressure was
previously elevated at Touro on February 28, 2001, three days
after he was restricted from returning to work. The contrary
testinmony offered by Dr. Bunch and Ms. Carroll, neither of whom
are nedical doctors, further dimnishes the wusefulness of
Claimant’s bl ood pressure readings during the FCE to establish
whet her his conplaints of pain are credible. Consequently, |
find Claimnt’s bl ood pressure readi ngs during t he



admnistration of the FCE are of Ilittle probative value in
resol ving whether Cainmant’s conplaints of pain are credible.

The persuasiveness of Enployer/Carrier’s argunment that
Claimant is malingering is buttressed by the opinions of Drs.
Bi anchini and Cul ver, who opined individuals of low intellectua

capacity are not incapable of nmalingering. Dr. Bianchini
specifically opined individuals of dimnished intellectua
capacity may try to malinger. Dr. Katz’s wuncontroverted

testinmony that Cdaimant could conplete allegedly painful
nmovenments w thout pain upon distraction and that d ainmant was
asynptomatic until Cainmant realized Dr. Katz was observing him
arguably buttresses a conclusion that Cainmant tried to
mal i nger .

Further, Dr. Bianchini indicated individuals of dimnished
i ntell ectual ability nmay attenpt to nalinger sinply by
conplaining of “a lot of synptons.” A review of the record
indicates Caimant conplained of a variety of synptons,
including: (1) tenderness in the cervical, thoracic and | unbar
areas and in his right leg; (2) cervical pain from the | ower
neck to the area between his ears, where he conplained of
headaches; (3) central back pain without radiation into his |egs
or buttocks; (4) pain from his shoulders all the way down into
his legs; (5) severe pain across his |ow back through buttocks
W t hout nunbness or tingling into the feet; (6) back pain into
his neck and pain in both shoulders; (7) pain across his back
and into the left thigh w thout nunbness or tingling into the
feet; (8) cervical and l|unbosacral pain with bilateral arm and
leg pain; (9) right arm pain plus paresthesia into the right
hand; (10) severe |unbosacral pain into the right leg; (11)
nunbness and tingling into his feet; (12) cervical, dorsal and
unmbar pain radiating into the right lower extremty; (13)
tingling in his right foot, bilateral |eg weakness and nunbness,
weakness, depression; (16) weight gain; (15) sleeplessness due
to pain; (16) sleeplessness due to depression and anxiety; (17)
tingling in both hands, headaches and dizziness; (18) pain in
the left shoul der, weakness and nunbness in the left arm and
constant pain between the shoul der bl ades; (19) ongoing neck and
back pain, bilateral leg pain which radiated into his feet; (20)
nunbness into the fingers; (21) nightmares; and (22) pain into
the right hand and right leg. Consequently, the record arguably
supports a finding that C ai mant was nal i ngeri ng.

A conclusion that d ai mant is mlingering 1is also
buttressed by Dr. Culver’s opinion. Dr. Culver interviewed
Claimant and considered nany nmedical records, including the



records of Drs. Mrse, Millener, Koy, and Kronenberger, to
conplete his analysis, which is well-reasoned and persuasive.
Dr. Culver’s opinion is supported by the findings of Dr. Katz,
who specifically opined Caimant exhibited inconsistencies on
exam nation consistent with malingering. Further, Dr. Culver
reasonably explained Caimnt’s poor results and indications of
possible malingering during objective FCE testing were
consistent with the opinions of Drs. Kronenberger and Bi anchini,
who opined individuals with cognitive limtations mght be at a
di sadvant age whi |l e attenpting to feign a di sability.
Accordi ngly, the record tends to support a finding of
mal i ngeri ng.

On the other hand, | find Dr. Mrse' s conclusion that
Claimant was not likely malingering is |ess persuasive than Dr.
Cul ver’s opinion. He specifically opined no direct diagnoses of
mal ingering were rendered by any of the doctors of record,
however, Dr. Culver’s contrary opinion and Dr. Katz's findings
underm ne Dr. Morse’s concl usion. Not wi t hst andi ng the opinions
of Drs. Culver and Katz, Dr. Mrse conceded nalingering was a
possibility, based on the other nedical records.

Further, Dr. Morse acknow edged that “inconsistencies and
cont rai ndi cati ons” are usef ul for a determ nation of
mal ingering, yet failed to adequately discuss the nmultiple
findings of inconsistencies reported by the various doctors of
record. Likewise, Dr. Morse failed to adequately explain why
numer ous physicians’ findings of nultiple Waddell’s signs in
this mtter should not be considered to determ ne whether
Claimant is nmalingering. Al t hough he indicated Waddel |’ s signs
were created for surgical purposes, Dr. Mrse conceded the signs
are neverthel ess useful for establishing inconsistencies. Thus,
| find Dr. Mrse' s conclusion that Cdaimant was not |ikely
malingering is not as well-reasoned as that of Drs. Culver and
Kat z.

Simlarly, I find Dr. Koy's opinion that Caimnt was not
mal i ngering was neither well-reasoned nor persuasive. He failed
to discuss inconsistencies and synptom exaggeration noted in
Claimant’s nedical records and otherw se provided no adequate
explanation of the basis for his opinion. Moreover, Dr. Koy’'s
conclusion was generally devoted to his understanding of
Claimant’s condition followng a “life threatening” event which
is not established in the record, and which is inconsistent with
the opinions of Drs. Mdirse and Culver. Accordingly, | find Dr.
Koy’s opinion that d ai mant was  not mal i ngering | acks
evidentiary support and is not well-reasoned.



It is noted Drs. Bianchini and Kronenberger could not
conclude C aimnt was nalingering, based on the evidence they

consi der ed. As discussed in greater detail below, | find Dr.
Kronenberger’s opinion, which was the result of a “targeted
eval uation” based on limted records, is entitled to little

probative val ue. Al though Dr. Bianchini testified his opinions
did not change after a review of additional nedical records, he
did not discuss the additional records he considered or why his
opi nion would not change. | find his explanation is not as
wel |l -reasoned as the opinion of Dr. Culver, who discussed
addi ti onal nedical records affecting his opinion.

| find Caimnt’s psychol ogi cal conplaints are not reliable
in establishing the extent of those synptons. {ainant reported
a history of depression to Drs. Phillips and Waterneier, yet
failed to report a history of depression to Drs. Katz or Vogel.
Al though C aimant checked a box on an OCctober 1, 2001 report
i ndi cating “depression” was a synptom when he treated with Dr.
Appl ebaum there is no significant discussion of depression in
Dr. Appl ebaumi s reports. On August 22, 2002, Caimant reported
to Dr. dynn that he was “sonewhat depressed,” yet a history of
Claimant’s depression is not established in the records of Dr.
Kewal ramani, who exam ned C aimant from Decenber 2001 through
January 2003. In February 2003, a little nore than one nonth
after he last treated with Dr. Kewal ramani, C aimant reported an
ongoi ng history of “severe” depression and ongoi ng nightmares to
Dr. Koy, who considered a diagnosis of “psychotic” depression.

Moreover, Clainmant reported suicidal tendencies to Dr.
Mul I ener, yet denied suicidal tendencies to Drs. Kronenberger,
Morse and Cul ver. Furt her, he reported a history of
contenplating suicide to Dr. Koy, but also described severe,
ongoing nightmares related to his “fear of death” to Dr. Koy.
Cl aimant reported sleeplessness due to pain to Drs. Bianchini
and Mullener, vyet elsewhere reported to Dr. Culver that his
sl eepl essness was due instead to depression, or alternatively,
to a conbination of depression and pain. Consequently, | find
Claimant’s inconsistent conplaints of his depression and
attendant synptons are not helpful for a resolution of this
matter.

In light of the foregoing, | find Caimant’s subjective
conplaints of synptons are entitled to little probative val ue.
| will rely on his conplaints to the extent there is supporting

obj ecti ve nedical evidence in the record.



B. Nat ure and Extent of Disability

The parties stipulated that daimant suffers from a
conpensabl e injury, however the burden of proving the nature and
extent of his disability rests with the d ainmant. Trask v.
Lockheed Shi pbuil ding Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
permanency of any disability is a nedical rather than an
econoni ¢ concept.

Disability is defined under the Act as an "incapacity to
earn the wages which the enployee was receiving at the tinme of
injury in the sanme or any other enploynent." 33 USC 8§
902(10). Therefore, for Claimant to receive a disability award,
an economc loss coupled with a physical and/or psychol ogica
i npai rment nust be shown. Sproull v. Stevedoring Servs. of
Anmerica, 25 BRBS 100, 110 (1991). Thus, disability requires a
causal connection between a worker’s physical injury and his
inability to obtain work. Under this standard, a claimant may
be found to have either suffered no loss, a total loss or a
partial |oss of wage earning capacity.

Permanent disability is a disability that has continued for
a lengthy period of tine and appears to be of lasting or
i ndefinite duration, as distinguished fromone in which recovery
nmerely awaits a normal healing period. Witson v. @l f Stevedore
Corp., 400 F.2d 649, pet. for reh’g denied sub nom Young & Co.
v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curiam, cert.
denied, 394 U S. 876 (1969); SGS Control Services v. Director
ONCP, 86 F.3d 438, 444 (5th Gr. 1996). A claimant’s disability
is permanent in nature if he has any residual disability after
reachi ng maxi num nedi cal inprovenent. Trask, supra, at 60. Any
disability suffered by Caimant before reaching maxi num nedi cal
i nprovenent is considered tenporary in nature. Ber kstresser v.
Washi ngton Metropolitan Area Transit Authority, 16 BRBS 231
(1984); SGS Control Services v. Director, OANCP, supra, at 443.

The question of extent of disability is an economc as well
as a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. G
1968); Eastern S.S. Lines v. Mpnahan, 110 F.2d 840 (1st Cr.
1940); R naldi v. General Dynam cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prinma facie case of total disability, the
cl ai mant nust show that he is unable to return to his regular or



usual enploynment due to his work-related injury. Elliott v. C &
P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana |Insurance
GQuaranty Association v. Abbott, 40 F.3d 122, 125 (5th Gr.
1994).

Claimant’s present nmedical restrictions nust be conpared
with the specific requirenments of his usual or forner enploynent
to determne whether the claim is for tenporary total or
permanent total disability. Curit v. Bath Iron Wrks Corp., 22
BRBS 100 (1988). Once Caimant is capable of performng his
usual enploynent, he suffers no loss of wage earning capacity
and is no | onger disabled under the Act.

C. Maxi mum Medi cal | nprovenent (MM)

The traditional nethod for determ ning whether an injury
is permanent or tenporary is the date of maxi num nedi cal
i mprovenent . See Turney v. Bethlehem Steel Corp., 17 BRBS 232,
235, n. 5 (1985); Trask v. Lockheed Shipbuilding Construction
Co., supra; Stevens v. Lockheed Shipbuilding Conpany, 22 BRBS
155, 157 (1989). The date of maxi mum nedical inprovenent is a
question of fact based upon the nedical evidence of record.
Bal lesteros v. WIllanette Wstern Corp., 20 BRBS 184, 186
(1988); WIllians v. General Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches naxi num nedical inprovenent when his
condition beconmes stabilized. Cherry . Newpor t News
Shipbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thonpson V.
Quinton Enterprises, Limted, 14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
maxi mum nedi cal inprovenent wll be treated concurrently for
pur poses of explication. Moreover, the entirety of Cainmant’s
synptons includes both physical and psychological conplaints,
whi ch are addressed separately for purposes of clarification.

1. Cl ai mant’ s Physical Conplaints

O the physicians who treated Caimant for his physical
conplaints, Drs. Katz (orthopedics), Applebaum (neurosurgery),
Vogel (neur osurgery), d ynn (pain medi ci ne) , Phillips
(orthopedics), WAt er nei er (orthopedics), Mor se
(neur ol ogy/ psychi atry) and Cul ver (neur ol ogy/ psychi atry)
general ly of fered opi ni ons regar di ng t he per manency of
Cl ai mant’ s physical condition. Dr. Kewal ramani (pain medicine)
conceded he was unable to treat Claimant and deferred to Dr.



Waternmeir. Dr. Aprill (radiologist) could not render an opinion
whet her spinal abnormalities were synptomatic for C ai mant.

Dr. Katz's opinion that Caimnt reached maxi num nedi cal
i mprovenent and could return to work wthout restrictions on
March 22, 2001 is generally consistent with Dr. Cul ver’s opinion
that Claimant’s physical condition should have resolved wthin
two nonths and Dr. dynn’s opinion that Cainmant could return to
wor k; however, the persuasiveness of their opinions is
undermned by the neurological opinions of Drs. Vogel and
Appl ebaum who restricted Caimant from returning to work
pendi ng further eval uation.

| find the opinions of Dr. Applebaum who opined C aimant
reached maxi mum nedical inprovenent on Novenber 12, 2001, are
nore convincing and better reasoned than the opinions of Dr.

Vogel . Dr. Appl ebaum consi dered additional nedical records and
test results to form his conclusions that C aimant sustained no
neur ol ogi cal inpairnent. Moreover, Dr. Vogel only rendered a
“suspected diagnosis” in his reports, while Dr. Applebaum
offered his opinions by way of reports as well as by deposition
in which he was subject to cross-exam nation. Consequently, |

accord Dr. Applebaumis opinions greater probative value than
t hose of Dr. Vogel.

Addi tionally, Dr. Vogel’s diagnosis  of a suspected
instability was undermned by Dr. Katz’'s conpelling explanation
di sputing such a suspected diagnosis. Al though Dr. Katz

admtted he was not provided radiol ogi cal evidence supporting or
refuting Dr. Vogel’s conclusion, it is noted Dr. Vogel described
no such evidence in his reports, nor has any been submtted into
the record. | find Dr. Katz’s explanation that C aimnt does
not suffer from spinal instability 1is buttressed by Dr.
Appl ebaum's conclusion that daimant suffers from no spinal
di sorder or disease.

It is noted that no physician recommended surgery in this
matter. | find Caimant’s physical conplaints generally reached
a plateau upon Dr. Appl ebaunis evaluation and renained
consi stent thereafter. Consequently, | am inclined to conclude
Cl ai mant reached maxi num nedical inprovenent on Novenber 12,
2001, pursuant to the well-reasoned opinion of Dr. Applebaum
who, unlike Dr. Vogel, was deposed by the parties and subject to
Cross-exam nati on.

| find the subsequent opinions of Drs. Phillips and
Wat ernrei er, who diagnosed Claimant’s condition as pernmanent and



total, are not as persuasive in establishing whether or not
Cl ai mant reached nmaxi mum nedi cal inprovenent and do not decrease
t he persuasiveness of the contrary nedical opinions of record.
They treated Caimant well after he was treated by Dr. Katz, who

treated Cainmant shortly after the instant job injury. Thei r
opinions that Claimnt suffers a lunbar disc condition are
weakened by the logical opinions of Drs. Aprill and Appl ebaum

who reported no abnormalities in Claimant’s |unbar spine after a
review of the radiological results.

It is noted that Dr. Vogel no |onger suspected |unbar disc
herniation after his review of Caimnt’s MJI results, which
arguably inplies Dr. Vogel agreed with the conclusions of Drs.
Aprill and Applebaum that dainmant sustained no |unbar disc
herni ati on based on his MR results. Li kew se, Dr. Kewal ramani
reported Caimant’s lunbar M results were wthin nornal
[imts. Consequently, | find the opinions of Drs. Phillips and
Waternei er are neither well-reasoned nor convi ncing.

Moreover, the persuasiveness of the opinions of Drs.
Phillips and Waterneier is inpaired by Dr. Phillips's report
that he would withhold any further opinions pending the review
of radiologists’ reports. The record does not establish whether
those records were provided to or considered by either
physi ci an.

Likewse, Dr. Phillips’s opinion that the etiology of
Claimant’s synptons was indeterm nable on the basis of a single
eval uation and without the review of Caimant’s nedical records
from ot her physicians detracts from the probative value of his
opi ni on. The record does not establish Dr. Phillips or Dr.
Waterneier ever received the nedical records Dr. Phillips
concluded would “certainly” help to render a di agnosis.

Addi tionally, Drs. Phillips and Waterneier diagnosed
Claimant with cervical and thoracic strain; however, they
offered no explanation why such injuries which occurred in
February 2001 would remain problematic through Septenber 2002.
Further, both physicians reported normal neurological results
and found Caimant’s reflexes were normal with no evidence of
nerve entrapnent. Further, | find Dr. Applebaumis contrary
conclusions in his February 24, 2003 report are convincing,
whi ch derogates the persuasiveness of the opinions of Dr.
Phillips and Waternei er.

Simlarly, Dr. Mrse's opinion that Caimant suffers froma
soft tissue injury is undermned by the opinions of Drs. Katz,



Appl ebaum G ynn, and Culver, who generally agree d ainmant
suffers from no ongoing physical inpedinment related to his job

injury. Dr. Mrse failed to adequately provide the basis for
his conclusion that Cdaimant continues to suffer physica
abnormalities in light of his reports of nmultiple nornal
findings upon exam nation by the physicians whose records he
revi ewed. H's reports of the normal findings on MRl testing

further disparages his conclusion that C aimant continues to
physically suffer froma soft tissue injury.

It is noted that Drs. Phillips and Waterneir reported
muscl e spasns in the trapezius and in the cervical and |unbar
areas upon physical exam nation; however, their findings are
underm ned by contrary findings of Drs. Katz, Applebaum @ ynn,
and Bunch. Likew se, Dr. Kewal ramani never reported findings of
di scernable nuscle spasm in the cervical region during his
treatment of C ai mant between Decenber 11, 2001 and January 15,
2003. Al t hough Dr. Kewalramani reported findings of nuscle
spasm in the dorsolunbar or |unbar areas on Decenber 11 and 27,
2001, he reported no such spasns in his subsequent 2002 and 2003

reports. Consequently, | find the contrary findings of record
further erode the persuasiveness of the reports of palpable
muscl e spasns by Drs. Phillips and WAt erneier.

Moreover, it is noted that Dr. Mrse opined the flattening
of the lordotic curve observed on Caimant’s Mrch 15, 2001

cervical MR was a “reaction to spasm” H's opinion is belied
by the absence of concurrent physical findings of nuscle spasm
when the MRl was perforned. H's opinion is further extenuated

by the MRI report which indicates Claimant’s “gentle reversal”
of the cervical lordosis may be “nerely on the basis of neck
fl exion and position within the neck coil.”

In light of the foregoing, | am persuaded by Dr.
Appl ebaumis cogent and well-reasoned opinions to conclude
Cl ai mant reached nmaxi num nedical inprovenent on Novenber 12,

2001. Al periods of disability prior to Novenber 12, 2001 are
consi dered tenporary in nature.

February 25, 2001 through Novenber 11, 2001

Claimant was originally restricted from work by Touro
personnel through March 5, 2001, when he would be reeval uated.
On March 5, 2001, Caimant did not return to Touro, but visited
Dr. Katz instead. Dr. Katz prescribed physical therapy,
recommended conservative treatnent and restricted Caimant from
returning to work until March 22, 2001.



As noted above, Dr. Katz's opinion that Cainmant could
return to work wthout restrictions on Mrch 22, 2001, is
underm ned by the unaninous opinions rendered by the parties’
neurosurgeons who restricted Cainmant from returning to work

pending further evaluation. Consequently, | find d aimant
established a prina facie case of total disability followi ng his
February 25, 2001 job injury. Hs disability status is

considered tenporary total from February 25, 2001 through
Novenber 11, 2001.

November 12, 2001 to October 9, 2002

After daimant reached maximum medical inprovenent on
Novenber 12, 2001, his condition becane pernmanent. Il find
Claimant was unable to return to his prior occupation based on
Dr. Appl ebaunm s assignnment of physical restrictions that would
preclude a return to |ongshore enploynent. I find Dr.
Appl ebauni s deposition testinony that his opinion would not
change after reviewing Dr. dynn's reports is persuasive in
establishing Caimnt remained restricted foll om ng Novenber 12,
2001. Thus, Claimant’s disability status is considered
permanent total from the date he reached maxi mum nedical
i mprovenent until OCctober 9, 2002.

Cct ober 10, 2002 to February 23, 2003

On Cctober 10, 2002, Enpl oyer established suitable
alternative enploynent reasonably available to Caimant wthin

his physical restrictions and limtations, as discussed nore
t hor oughly bel ow. Accordingly, from OGCctober 10, 2002 to
February 23, 2003, Caimant’s disability status is considered
permanent partial, based on the difference between his pre-

injury average weekly wage of $792.00 and his post-injury wage-
earni ng capacity of $268.64, as cal cul ated bel ow.

February 24, 2003 to Present and Conti nui ng

On February 24, 2003, daimant contends Dr. Appl ebaum
inplicitly continued his restrictions because Dr. Applebaum
failed to explicitly Iift the restrictions of no lifting greater
than 50 pounds and no prolonged bending, stooping and bending
when he concluded Caimant could return to work. Enpl oyer
argues Dr. Applebaum inplicitly lifted his restrictions by
opining Claimant suffers from no disease of the spinal cord and
nerve roots, nor from any neurological inpairnment which would
preclude his return to work.



| find Enployer’s argunent nore conpelling. In his
February 24, 2003 report, Dr. Applebaum specifically disputed

Dr. Waterneier’s diagnoses of a cervical displacenent, |[|unbar
di sc syndr one and a sof t ti ssue i njury, namel y a
cervical /dorsal /|l unbar strain. After reviewng records which

were previously unavailable, Dr. Applebaum opined d aimant
suffered from “no di sease or damage involving the spinal cord or
nerve roots” and that “there is no neurol ogical inpairnment that
woul d prevent [Claimant] from returning to work.” Coupled with
his discussion of non-organic illness behavior, the poor
validity of the FCE and his deference to Dr. Bianchini’s opinion
that Caimant may return to work, which would be therapeutic for
Claimant, |1 find Dr. Applebaum inplicitly lifted Caimant’s
restrictions.

Assumi ng arguendo that Dr. Applebaum inplicitly continued

his restrictions, | find the preponderance of probative nedica
opinions indicating Cainmant may return to work supports a
conclusion that Cdaimant suffers no physical inpedinent to
return to his prior occupation. As discussed above, | find the
medi cal opinions of Drs. Katz, Gynn and Culver have greater
probative value than those of Drs. Waterneier, Phillips,
Kewal ramani and Morse. They agree Claimant may return to work
wi thout restrictions for well-reasoned and conpelling reasons,
as discussed above. I find Dr. Appl ebaumis inplicit

restrictions are not well-reasoned or convincing in the absence
of further explanation in his February 24, 2003 report, which

indicates Caimant suffers from no neurological inpairnment,
spinal disease or disorder precluding a return to work
Consequent |y, I am persuaded to conclude dCaimnt could

physically return to his prior occupation without restrictions
on February 24, 2003.

It is noted that Claimant’s FCE reveal ed poor results and
non-organic illness behavior which reduces the probative val ue
of the FCE in a determnation of Claimant’s physi cal
restrictions, pursuant to the findings of Dr. Bunch and the
medi cal opinions of record. Accordingly, |I find Cainmnt failed
to establish he is physically unable to return to his prior
occupati on based on the poor FCE results.

Consequently, pursuant to the well-reasoned opinions of
Drs. Applebaum Katz, dynn and Culver, | find Caimant failed
to establish he is unable to return to his prior occupation from
February 24, 2003 through the present and conti nui ng.
Consequent |y, Cl ai mant failed to carry his burden  of



establishing entitlenment to ongoing conpensation benefits after
February 24, 2003 under the Act.

2. Cl ai mant’ s Psychol ogi cal Conpl ai nts

A psychol ogi cal inpairnment can be an injury under the LHWA
if it is work-related. Turner v. Chesapeake & Potomac Tel. Co.,
16 BRBS 255 (1984) (benefits were allowed for depression due to
work-rel ated disability); Spence v. ARA Food Serv., 13 BRBS 635
(1980) (headaches resulting from a work-related incident may be
conpensabl e under the Act); Tezeno v. Consolidated Al um num
Corp., 13 BRBS 778, 782 (1981), the Board affirnmed an award of
permanent total disability as a result of the enployee's
"functional overlay" and "related negative rehabilitation
potential”); (quoting Tanpa Ship Repair & Dry Dock v. D rector,
ONCP, 535 F.2d 936 (5th Gr. 1976) (a conpensation award for
total disability was affirmed where a qualifying opinion that
the claimant was totally disabled due to a conversion
reaction)). Al though a psychol ogi cal i mpai r ment can be
conpensable, it nust be disabling in the economc sense.
Conatser v. Pittsburgh Testing Laboratory, 9 BRBS 541 (1978);
Wnston v. Ingalls Shipbuilding, Inc., 16 BRBS 168, 172 (1984).

Prefatorily, | find the record does not support a
conclusion that Cdaimant suffers from PTSD, pursuant to the
opinions of Drs. Culver and Mrse, who opined Claimant’s injury
was of insufficient severity to evoke or cause the disorder. As
noted above, Dr. Koy's opinion is entitled to little probative
value in light of his unique history of Claimant’s injury which
is not established in the record. Likewise, Dr. Phillips's
conclusion that Caimant mght be suffering from a conversion
reaction if a psychiatrist would diagnose the nalady finds
insufficient support in the record, which does not include a
psychol ogi cal or psychiatric opinion that Caimant suffers from
the condition or was predisposed to suffer fromit, as noted by
Dr. dynn.

On the other hand, | find evidence exists in the record
whi ch indicates Caimnt mght suffer from adverse psychol ogi cal
condi ti ons, namel y depr essi on, anxi ety and a |ack of
concentration related to his job injury. Cl ai mant reported
synptonms  of depression and anxiety to Drs. Wat er nei er,
Bi anchi ni, Kronenberger, Millener, Koy, Mrse and Culver. He
reported a lack of concentration wth Drs. Kronenberger,
Bi anchini, Millener and Mrse; however, he did not focus on that
conplaint with Drs. Koy or Culver. Dr. Kronenberger observed
Claimant’s | ack of concentration was “sonewhat below par,” while



Dr. Bi anchi ni noted d ai mant indicated his concentration
probl ens vary.

Claimant related his weight gain to his depression.
Al though Dr. Culver attributed the weight gain to Cainmant’s
physi cal inactivity, he conceded weight gain m ght be considered

an appetite disturbance, which is consistent with Dr.
Bi anchini’s testinony. Claimant’s testinony that he suffers
depression and anxiety from his job injury is supported by his
wi fe's consistent testinony. However, | find the record does

not support a conclusion that Caimant’s synptons are disabling.

O the psychological and psychiatric opinions of record
consi dering Cl ai mant’s psychol ogi cal condi tion, Drs.
Kronenberger, Koy and Morse opined C aimant was unable to return
to work. On the other hand, Drs. Bianchini and Cul ver opined
there is no psychological inpairnent precluding Cainmant from
returning to work. Dr. Millener focused on Claimant’s history
and 1Q but did not render an opinion on Claimant’s ability to
return to work.

| am favorably inpressed wth the opinions of Drs.
Bi anchini and Culver, which are better reasoned and nore
persuasive than the others. Their opinions that Caimnt’s
depression is questionable because of the dimnished severity of
his physical injury are reasonable and supported by nultiple
di agnoses of a soft tissue injury as well as multiple nornal
findings on physical and radiographic exam nation by nunerous
physi ci ans.

Moreover, Dr. Bianchini’s opinion that a return to work
woul d be therapeutic for Caimant is arguably consistent wth

Dr. Mrse's testinony that protracted litigation retards the
recovery process by conpelling claimants to focus on synptons
related to their conditions. Li kew se, Dr. Culver’s opinion

that C aimant’s psychol ogical condition was indeterm nable due
to malingering is supported by Dr. Katz' s findings consistent
wi th malingering. Consequently, | find the opinions of Drs.
Bi anchini and Culver are well-reasoned and persuasive in
establishing Caimant may return to his prior occupation.

On the other hand, Dr. Kronenberger candidly admtted he
only reviewed records of Drs. Mrse, Bianchini and Millener.
Further, he conceded his opinion could change if he was provided
medical records from Drs. Katz, dynn, Culver and Bunch
indicating d ai mant was exaggerating his conplaints and
denonstrating synptom nmagnification. A review of the record



reveals Drs. Katz, Gynn, Culver and Bunch found no objective
basis for Caimant’s physical conplaints based on diagnostic
testing and eval uation, which could have a “huge inpact” on Dr.

Kronenberger’s opi ni on accordi ng to Dr. Kronenberger’s
testi nony.

Mor eover, I find Dr. Kronenberger’s testinony that
Claimant’s testing results in areas of depression and anxiety
were only slightly elevated, but “not off the charts,” is at
variance with his testinony el sewhere that C aimant’s depression
is noderate to severe. Likewse, | find Dr. Kronenberger’'s
opinion that Claimnt’s concentration was noderately to severely
inmpaired is undermined by  his report t hat Claimant’s

concentration was only “sonmewhat below par” and that Caimnt’s
short-term concentrati on was “adequate.”

| find Dr. Bianchini’s testinony that Caimant did not
“indicate nmuch” concentration difficulty further dimnishes Dr.

Kr onenberger’s opi ni on. It is noted that Cdaimant did not
testify in any gr eat det ai | regar di ng probl ens W th
concentration. Moreover, | find Dr. Millener’s report that

Claimant’s reasoning and judgnment were adequate and that
C ai mant revealed no evidence of di sorgani zed thinking
di m ni shes the persuasiveness of Dr. Kronenberger’s opinion that
Cl ai mant experienced noder at e to severe concentration
difficulty. Further, |1 find Caimnt’s ability to successfully
conplete the variety of |engthy psychol ogical tests adm nistered
by multiple psychologists in this matter arguably buttresses a
conclusion his concentration is not severely inpaired.

| find Dr. Koy’'s opinion that Caimant is disabled from an
i npai red psychol ogical condition, which appears fornmed on the
basis of a “near-death” experience, is not persuasive because
the record does not support a conclusion C aimant sustained such
an acci dent. Moreover, | find his opinion is underm ned by the
cogent and congruent opinions by Drs. Mrse and Culver, who
specifically disagreed with a finding that C ai mant sustained a
severe traumatic injury. Accordingly, | find Dr. Koy’ s opinion
is not helpful for a resolution of the matter.

| find Dr. Morse's opinion that Caimant is disabled froma
“conbi ned physical and enotional condition” which is the result
of his job injury is less convincing than the opinions of Drs.
Bi anchini and Cul ver. Dr. Mrse failed to adequately describe
and correlate the nature of Claimant’s job injury and resultant
physi cal condition which wuld conbine wth an enotional
condition to disable d ainmant. As noted above, Dr. Morse's



opi nion that no doctors diagnosed nalingering is contradicted by
the findings and opinions of Drs. Culver and Katz. Li kew se,
his concession that positive evidence of inconsistencies anong
Claimant’s conplaints exists, but was not considered in formng
a conclusion, further erodes the value of his opinion.

In light of the foregoing, | find the preponderance of
probative nedical opinions supports a conclusion that d ainant
is not psychologically disabled from returning to his prior
occupati on. At best, the evidence in this mtter is in
equi poise, which is insufficient to carry Caimant’s burden of
production and persuasion, pursuant to Geenwich Collieries,
supr a. Consequently, |1 find Caimant failed to establish
entitlenent to ongoing conpensation benefits for a disabling
psychol ogi cal injury.

D. Suitable Alternative Enpl oynent

If the claimant is successful in establishing a prima facie
case of total disability, the burden of proof is shifted to
enployer to establish suitable alternative enploynent. New
Oleans (@il fw de) Stevedores v. Turner, 661 F.2d 1031, 1038
(5th Cr. 1981). Addressing the issue of job availability, the
Fifth Grcuit has developed a two-part test by which an enpl oyer
can neet its burden

(1) Considering claimant’s age, background, etc.
what can the claimnt physically and nentally do
followwng his injury, that is, what types of jobs is
he capable of performng or capable of being trained
to do?

(2) Wthin the category of jobs that the claimnt is
reasonably capable of performng, are there |obs
reasonably available in the comunity for which the
claimant is able to conpete and which he reasonably
and likely could secure?

Id. at 1042. Turner does not require that enployers find
specific jobs for a claimant; instead, the enployer may sinply
denonstrate "the availability of general job openings in certain
fields in the surrounding conmunity.” P & M Crane Co. v. Hayes,
930 F.2d 424, 431 (1991); Avondale Shipyards, Inc. v. Qidry,
967 F.2d 1039 (5th Cr. 1992).

However, the enpl oyer must establish the precise nature and
terms of job opportunities it contends constitute suitable



alternative enploynent in order for the adm nistrative |aw judge
to rationally determne if the claimant is physically and
mentally capable of performing the work and that it s
realistically available. Pi unti V. I TO Corporation of
Baltinmore, 23 BRBS 367, 370 (1990); Thonpson v. Lockheed
Shi pbui Il ding & Constructi on Conpany, 21 BRBS 94, 97 (1988). The
admnistrative law judge nust conpare the jobs requirenents
identified by the vocational expert with the claimnt’s physical
and nental restrictions based on the nedical opinions of record.
Villasenor v. Marine Mintenance Industries, Inc., 17 BRBS 99
(1985); See generally Bryant v. Carolina Shipping Co., Inc., 25
BRBS 294 (1992); Fox v. Wst State, Inc., 31 BRBS 118 (1997).

Should the requirenents of the |obs be absent, t he
adm nistrative law judge will be unable to determ ne if clai mant
is physically capable of performng the identified jobs. See

generally P & M Crane Co., 930 F.2d at 431; Villasenor, supra.
Furthernore, a showing of only one job opportunity nmay suffice
under appropriate circunstances, for exanple, where the job
calls for special skills which the clainmant possesses and there
are few qualified workers in the local comunity. P & M Crane
Co., 930 F.2d at 430. Conversely, a showi ng of one unskilled
job may not satisfy Enployer’s burden.

Once the enployer denonstrates the existence of suitable
alternative enploynent, as defined by the Turner criteria, the

cl ai mant can nonet hel ess establish total disability by
denonstrating that he tried with reasonable diligence to secure
such enpl oynent and was unsuccessful. Turner, 661 F.2d at 1042-

1043; P & M Crane Co., 930 F.2d at 430. Thus, a clainmant nmay be
found totally disabled under the Act "when physically capabl e of
performng certain work but otherwise unable to secure that
particular kind of work." Turner, 661 F.2d at 1038, quoting
Diamond M Drilling Co. v. WMarshall, 577 F.2d 1003 (5th Cr.
1978) .

The Benefits Review Board has announced that a show ng of
available suitable alternate enploynent may not be applied
retroactively to the date the injured enployee reached MM and
that an injured enployee’'s total disability becones partial on
the earliest date that the enployer shows suitable alternate
enpl oynent to be available. Rinaldi v. GCeneral Dynamcs
Cor poration, 25 BRBS at 131 (1991).

O the positions M. Favolora identified on Cctober 10,
2002, | find the garage cashier, toll collector and production
technician jobs are wthin the physical limtations and
restrictions assigned by Dr. Applebaum in Novenber 2001. None



of the positions require lifting 40 to 50 pounds. Li kew se,
none of the positions require prolonged bending or stooping.
Based on Ms. Favolora' s vocational opinion and on the results of
Claimant’s tests with Drs. Millener, Kronenberger, Bianchini and

MVs. Favol or a, I find the jobs are wthin Cdaimnt’s
psychol ogi cal and intellectual limtations.
On the other hand, | find the jobs as an unarnmed security

guard and custoner safety dispatcher are unsuitable occupations
in light of Caimant’s reading ability. Al t hough Ms. Favol ora
opined Claimant could read at the fourth-grade level, | am nore
persuaded by the psychol ogical opinions of record to conclude
Claimant’s reading ability is less than a fourth-grade |evel.
Dr. Bianchini opined Caimant reads at a third-grade |evel,
while Dr. Kronenberger indicated Caimant mght read at the
fourth or fifth grade. Having already found Dr. Bianchini’s
opinion of greater probative value than Dr. Kronenberger’s
opinion, | am persuaded by Dr. Millener’s supporting opinion
that C aimant conmands a third-grade reading ability to concl ude
Cl aimant reads at the third-grade |evel.

Ms. Favolora's concession that the jobs as an unarned
security guard and custoner safety dispatcher would possibly be
i nappropriate for Claimant at a third-grade reading ability
obscures the likelihood the jobs are suitable for d aimant
wthin his particular I|imtations and restrictions. See
Ugl esich v. Stevedoring Services of America, 24 BRBS 180 (1991)
(if the vocational expert is wuncertain whether the positions
whi ch she identified are conpatible with the claimant’s physical
and nental capabilities, the expert’s opinion cannot neet the
enpl oyer’s burden). Accordingly, | conclude these two positions
do not constitute suitable alternative enpl oynent.

Lastly, | find the shuttle bus driver is not a position
which is reasonably available to d ainmant. The job requires
applicants to possess a CDL, which Cainmant does not possess.
Al though M. Favolora indicated Caimant could obtain a CDL
post-hiring, the record does not establish daimnt my
successfully conplete the test to obtain a CDL, despite an
opportunity to watch videotapes and take the test orally.
Moreover, the record does not indicate whether the potenti al
enployer is willing to pay for training and taking the CDL test.
Consequently, | find the shuttle bus driver is not suitable
alternative enploynent for Claimant within his capabilities.

Additionally, | find Ms. Favolora s testinony that C ai mant
m ght suffer inpedinents to securing and nmaintaining regular



enpl oynent based on assunptions such as C ai mant bei ng
“seriously Ilimted in nmintaining constant attention and
concentration and managing work stress” is not convincing in
establishing the jobs she identified are unsuitable for
Cl ai mant . The record does not support the hypotheses on which
Ms. Favol ora was asked to rely.

In light of the foregoing, I  find Enployer/Carrier
established three of the six jobs M. Favolora identified
constitute suitable alternative enploynent reasonably avail able
to Claimant within his limtations and restrictions on Cctober

10, 2002. Thereafter, | find Caimant’s adm ssion that he did
not seek enploynment until January 2003 fails to establish his
willingness to work or that he diligently pursued post-injury
enpl oynent. Accordingly, | find Claimnt’s permanent disability

becanme partial on Cctober 10, 2002 and |asted until February 24,
2003, when the record indicates Caimant could return to his
prior occupation without restrictions, as discussed above.

E. Cl ai mant’ s Resi dual \Wage-earni ng Capacity

Gven Caimant’s age, education, industrial history and
avai lability of enploynent, | find Cdaimant’s residual wage-
earning capacity anmounts to the average of the hourly wages of
the jobs reasonably available. See Avondale Industries, Inc. v.
Pulliam 137 F.3d 326, 328 (5th Cr. 1998)(averaging is a
reasonable nmethod for determning an enployee’s post-injury
wage-earning capacity); Louisiana Ins. CGuaranty Assoc. V.
Abbott, 40 F.3d 122, 29 BRBS 22 (CRT) (averaging salary figures
to establish earning capacity is appropriate and reasonabl e).

Further, the percentage increase in the yearly national
average weekly wage should be applied to adjust Cainmant's post-
injury wages downward because there is no evidence of the actual
wages paid by Cdaimant's post-injury jobs at the tinme of
Claimant’s injury. Ri chardson v. General Dynamics Corp., 23
BRBS 327, 330-31 (1990).

The suitable jobs identified in M. Favolora s report

include toll <collector and production technician positions,
whi ch each paid $7.50 per hour. The garage cashier position
paid an hourly rate of $6. 50. Accordi ngly, I find

Enpl oyer/ Carrier established suitable alternative enploynent on
Cct ober 10, 2002 paying an average hourly rate of $7.17 (($6.50
+ $7.50 + $7.50) + 3 = $7.17), or $286.67 for a 40-hour work
week ($7.17 x 40 = $286.67).



Taking into consideration the increases in the national
average weekly wage between February 25, 2001, the date of
accident, and Cctober 10, 2002, the date Enployer/Carrier
est abl i shed suitable alternative enploynent, $287.67 per week on
Qct ober 10, 2002, equates to $268.64 on February 25, 2001.%
Thus, as Claimant’s pre-injury average weekly wage at the tine
of accident was $792.00 and his post-injury wage-earning
capacity is $268.64, Caimant is entitled to pernmanent partial
disability benefits of $348.87 (($792.00 - $268.64) x .6666 =
$348.87), pursuant to Section 8(c)(21). See 33 US.C 8§
908(c) (21).

F. Entitlenment to Medical Care and Benefits
Section 7(a) of the Act provides that:
The enpl oyer shall furnish such nedical, surgical, and
other attendance or treatnent, nurse and hospital
service, nedicine, crutches, and apparatus, for such
period as the nature of the injury or the process of
recovery nmay require.

33 U.S.C. § 907(a).

The Enployer is liable for all nedical expenses which are

the natural and unavoidable result of the work injury. For
medi cal expenses to be assessed against the Enployer, the
expense nust be both reasonable and necessary. Pernel|l .

Capitol H |l Msonry, 11 BRBS 532, 539 (1979). Medi cal care
nmust al so be appropriate for the injury. 20 CF.R 8 702.402.

43 On February 25, 2001, when C aimant was injured, the national
average weekly wage was $466.91. On Cctober 10, 2002, the

nati onal average weekly wage was $498.27. A discount rate nmay
be derived by dividing the latter national average weekly wage
by the forner, which yields 1.0671 ($498.27 + $466.91 = 1.0671).
Accordingly, dividing Caimnt’s $286. 67 average weekly wage-
earning capacity on October 10, 2002 by the discount rate,
1.0671, yields an adjusted post-injury wage-earning capacity of
$268. 64 ($286.67 + 1.0671 = $268.64). See U.S. Dep’'t of Labor,
Nat i onal Average Wekly Wages (NAWAN, M ni num and Maxi num
Conpensati on Rates, and Annual October | ncreases(Section

10(f)) <http://ww. dol . gov/ esa/ owcp/ dl hwc/ NAWWN nf o. ht > (| ast
accessed Novenber 22, 2003).




A claimant has established a prima facie case for
conpensable nedical treatnment where a qualified physician
indicates treatnment was necessary for a work-related condition
Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255, 257-258
(1984) .

Section 7 does not require that an injury be economcally
disabling for claimant to be entitled to nedical benefits, but
only that the injury be work-related and the nedical treatnent
be appropriate for the injury. Bal | esteros v. Wllanette
Western Corp., 20 BRBS 184, 187.

Entitlenent to nedical benefits is never time-barred where
a disability is related to a conpensable injury. Weber v.
Seattle Crescent Container Corp., 19 BRBS 146 (1980); Wendler v.
Aneri can National Red Cross, 23 BRBS 408, 414 (1990).

An enployer is not |iable for past nedical expenses unless
the claimant first requested authorization prior to obtaining
medi cal treatnent, except in the cases of energency, neglect or
refusal . Schoen v. US. Chanber of Commerce, 30 BRBS 103
(1997); Maryl and Shi pbuilding & Drydock Co. v. Jenkins, 594 F.2d
404, 10 BRBS 1 (4'" Cir. 1979), rev’'g 6 BRBS 550 (1977). Once an
enpl oyer has refused treatnent or neglected to act on claimnt’s
request for a physician, the claimant is no longer obligated to
seek authorization from enployer and need only establish that
the treatnent subsequently procured on his own initiative was
necessary for treatnent of the injury. Pirozzi v. Todd
Shi pyards Corp., 21 BRBS 294 (1988); Ri eche v. Tracor Marine, 16
BRBS 272, 275 (1984).

The enployer’s refusal need not be unreasonable for the
enployee to be released from the obligation of seeking his
enpl oyer’ s authorization of nedical treatnent. See generally 33
USC § 907 (d)(1)(A. Refusal to authorize treatnent or
neglecting to provide treatment can only take place after there
is an opportunity to provide care, such as after the clainmant
requests such care. Mattox v. Sun Shipbuilding & Dry Dock Co.

15 BRBS 162 (1982). Furthernore, the nere know edge of a
claimant’s injury does not establish neglect or refusal if the
cl ai mant never requested care. |d.

1. Cl ai mant’ s Choi ce of Physician

Claimant contends he chose Drs. Vogel , Kewal r amani ,
Phillips, Waterneier, Millener, Koy, Mrse and Kronenberger,

whose services were reasonable and necessary for the treatnent



of his work-related injury. Enpl oyer/ Carrier argue d ai mant
selected Dr. Katz, who opined no further treatnent was
necessary. Accordingly, they allege Clainmant is not entitled to
rei moursenment for any physicians who were not his treating
physi ci an under the Act.

Section 7(b) of the Act provides that an enployee shall
have the right to choose an attending physician. 33 US.C 8
907(b). Section 7(c)(1)(E)(2) of the Act provides that an
enpl oyee may not change physicians after his initial choice
unl ess the enployer, carrier, or deputy comr ssioner has given
prior consent for such change. 33 US.C 8§ 907(c)(1D) (B (2.
Such consent shall be given in cases where an enployee's initial
choice was not of a specialist whose services are necessary for
and appropriate to the proper care and treatnent of the
conpensabl e injury or disease. In all other cases, consent may
be gi ven upon a showi ng of good cause for change.

There is no showing that Dr. Katz was Cainmant’s choice of
physi ci an based on a nedical energency. Rather, Caimant was in
no need of imedi ate energency care when he conpleted his choice

of physician form in favor of Dr. Katz. From the testinony
adduced at trial and the associated correspondence and requests
for authorization, | find Caimant requested Dr. Katz as his

choi ce of physician.

| was favorably inpressed with the testinony of M. Kelly,
who indicated that she disclosed her past relationship with WC
and that she presented the choice of physician formto C ai mant,
who read the form with Ms. Bias before signing the form Her
testinmony is corroborated by Ms. Bias's testinony that Ms. Kelly
di scl osed her past relationship with WoC. Ms. Kelly's testinony
is further supported by Cainmant’s adm ssion that he read the
form before he signed it. Li kewise, Ms. Kelly's testinony is
supported by Ms. Bias's testinony that she also read the form
and understood it to nean that Dr. Katz was “the doctor that
[ aimant] was choosing,” before C aimant signed the form

Further, | find Ms. Kelly's testinony that C aimant was not
told he nmust sign the formto receive nedical treatnent with Dr.
Katz is persuasive. Her testinmony is supported by Cdainmant’s
testinmony that Ms. Kelly did not “twist [his] arnf to obtain his
signature that he voluntarily provided. Il find Cdaimant’s
adm ssion that he was not told he was precluded from treating
wi th another physician further supports M. Kelly' s testinony.
Likewse, | find Ms. Bias's adm ssion that she understood there
was no obligation to treat with Dr. Katz supports M. Kelly’s



testinmony that Caimant was not directed to sign the form in
favor of Dr. Katz.

Additionally, M. Kelly's uncontroverted testinony that Dr.
Katz was not previously selected by Carrier to treat injured
enpl oyees on behalf of covered enployers is persuasive in
establishing Dr. Katz is not a physician normally selected by
Enpl oyer/ Carrier to treat injured enployees. Consequently, |
find Claimnt selected Dr. Katz as his choice of physician.

A finding that Cainmant chose Dr. Katz as his physician is
further supported by daimant’s voluntary treatnent on an
ongoing basis wth Dr. Kat z, who ordered radiol ogical
exam nations and provided a nunber of nodalities of treatnents,
including injections, medi cations and a prescription for
physi cal therapy, for which Enployer/Carrier paid. Furt her,
Claimant and M. Kelly agree that Caimant did not request

anot her physician until Mrch 22, 2001, after dainmnt was
released to return to work without restrictions by Dr. Katz, who
woul d continue treating Cainmnt as needed. Consequently, on
these facts, | find and conclude Dr. Katz was Claimant’s initial

choi ce of physician.

Dr. Katz opined no other nedical treatnment was necessary
for Claimant’s condition, but dainmant voluntarily requested

treatment with the doctors identified above. Initially, it is
noted Drs. Phillips and Waterneier appear to specialize in
orthopedics, in which Cdaimant’s physician, Dr. Katz, also
speci al i zes. On these facts, | find daimant failed to

establish good cause to change physicians wthin the sane
speci alty. Moreover, Dr. Katz’'s opinion that no further nedical
treatnent was necessary is buttressed by the record, which is
replete wth normal findings by nunerous physicians, as

di scussed nore thoroughly above. | find the opinions of Drs.
Phillips and Waterneier are neither convincing nor well-reasoned
in establishing the cause, iif any, of daimant’s ongoing
conpl ai nts. Consequently, | find Enployer/Carrier shall not be

liable for their services, which do not appear reasonable,
necessary for or appropriate to Claimant’s job injury.

A review of the record indicates Cainmant chose Dr. Vogel
as his treating neurosurgeon. Dr. Vogel's treatnent and
recommendations against returning to work pending further
evaluation is generally consistent wth the opinions of
Enpl oyer/ Carrier’s own neur osur geon, Dr . Appl ebaum who
additionally recommended a physiatrist and assigned physical
restrictions against lifting and certain postural novenents.



Pursuant to the well-reasoned and cogent opinion of Dr.
Appl ebaum | conclude d ai mant needed no further neurosurgical,
diagnostic or therapeutic procedures following Novenber 12,
2001. Consequently, | find Dr. Vogel’s treatnent through
Novenber 12, 2001 was reasonable, necessary for and appropriate
to Caimant’s job injury. Thereafter, Dr. Vogel's treatnent
relates to a “suspected” injury which is not established in the
record. Accordi ngly, Enployer/Carrier shall be |iable for Dr.
Vogel ' s services through Novenber 12, 2001.

| find daimnt chose Dr. Kewalramani as his treating pain
speci al i st. Al t hough Enployer/Carrier contend Dr. Ameduri
shoul d be considered Claimant’s treating pain specialist because
Dr. Katz recommended him | find Dr. Katz's recommendation was
provided in response to a recommendation by Dr. Applebaum who
was not Claimant’s treating neurosurgeon. | find Cainmant’s
correspondence with Enployer/Carrier establishes his desire to
treat with Dr. Kewalramani after Dr. Applebaum who was not
Claimant’s treating neurosurgeon, recommended a physiatrist.
Accordingly, | find C aimnt chose Dr. Kewal ramani .

From Dr. Kewalramani’s initial treatnent on Decenber 11,
2001 through his treatnent on January 17, 2002, when Dr.
Kewal ramani reported he was unable to help dainmant and referred

Claimant back to Dr. Vogel, | find his services were reasonabl e,
necessary for and appropriate to Caimant’s job injury.
Thereafter, | find Dr. Kewalramani’s followup visit on January

15, 2003, when he again reported he was unable to treat C ai mant
and referred Claimant to Dr. Waterneier, who was not Claimnt’s
ort hopedic specialist, does not appear necessary for or
appropriate to Caimant’s job injury. Consequently, | find
Enpl oyer/ Carrier shall pay for Dr. Kewalramani’s treatnment from
Decenber 11, 2001 through January 17, 2002.

Insofar as the record does not support a finding that
Claimant sustained a psychological injury warranting ongoing
psychol ogi cal counseling, as discussed nore thoroughly above, |
find the remaining doctors with whom C aimant psychol ogically
treated, nanely Drs. Kronenberger, Koy, Mrse and Millener, are
neither reasonable, nor necessary for nor appropriate to
Claimant’s job injury. Enployer/Carrier shall not be liable for
t heir medi cal services.

It is noted Cainmant submtted pharmacy records indicating
prescriptions were filled on various dates. To the extent there
are unpaid prescriptions related to Dr. Katz's treatnent,



Enpl oyer/ Carrier shall be liable for reinbursenent. Li kew se,
Enpl oyer/ Carrier shall remain liable for prescriptions related
to Dr. Vogel’'s treatnment through Novenber 12, 2001 and those
related to Dr. Kewalramani’s treatnent from Decenber 11, 2001
t hrough January 17, 2002. Oherw se, Enployer/Carrier shall not
be liable for prescriptions related to the treatnment provided by
the other doctors, whose services have not been established as
r easonabl e, necessary for or appropriate to Caimnt’s
conpensabl e injury.

It is further noted that O aimant submitted an invoice for
$479.00 from Cty of New Oleans, Energency Medical Service
(EMS) related to services provided on February 25, 2001, when
Claimant was transported fromhis job site to Touro. (CX-13, p.
1). Cl ai mant was unquestionably treated for his job injury at
Touro on February 25, 2001, and Enployer/Carrier have not
di sputed the reasonabl eness or necessity of the EMS services.
Accordingly, Enployer/Carrier shall pay any unpaid anounts
demanded by EMS related to services perforned on February 25,
2001.

2. Recomrended Medi cal Procedures

Cl ai mant argues the follow ng procedures are reasonable and
necessary for the treatnment of his job injury: (1) treatnent at
the pain clinic, (2) EMJNCS, and (3) cervical and |unbar facet
art hrogram and bl ock. Enpl oyer/ Carrier argue the services are
unnecessary and inappropriate for the treatnment of Claimant’s
job injury.

As noted above, | find the record supports Dr. Katz's
opinion that no further treatnent is necessary. Consequently, |
find daimant has not established that any of the proposed
medi cal treatments are reasonabl e and necessary.

Nevert hel ess, of the pain specialists of record, |I find Dr.
A@ynn's opinion that a pain clinic wuld not be helpful for
Cl ai mant, based on Caimant’s history of psychol ogi cal
exaggeration and somatization, is persuasive and well-reasoned.
Oh the other hand, I find Dr . Kewal rani’s appar ent
recommendation for a pain clinic failed to offer the basis for
his recomrendati on. O the specialists in neurology and
psychiatry, | find Dr. Culver’s opinion that a pain clinic is
unnecessary in light of daimnt’s exaggerated synptonms s

consistent with Dr. Gynn’s opinion, while |I find the opinion of
Dr. Mrse, who admtted he failed to consider other physicians’



fi ndi ngs of I nconsi stenci es in Claimnt’s synpt ons, IS
unper suasi ve.

Nei ther of the neurologists recomended a pain clinic,
al though Dr. Applebaum originally reported a pain nmanagenent
specialist mght offer beneficial treatnent. Not wi t hst andi ng
Dr. Applebaunis later finding that Cdainmant suffers from no
di sease or disorder which would preclude a return to work, |
find the pain managenent opinions of Dr. Gynn nore persuasive
than those of Dr. Kewalramani. Consequently, | find d ai mant
has not established a pain clinic is reasonable or necessary
pursuant to the neurol ogi cal opinions of record.

I find the recommendations for a pain clinic by
ort hopedi sts Waterneier and Phillips are not persuasive insofar
as their opinions relied on diagnoses of spinal injuries which
are not established by the credible evidence of record. As
not ed above, | am nore persuaded in concluding C aimant needs no
further treatnment by Cainmant’s orthopedic specialist, Dr. Katz,
who treated Caimant shortly after the job injury, considered
objective radiological results and other physicians’ records,
and who was deposed, subject to cross-exam nation.

Likewwse, | find Dr. Koy's recommendation for a pain clinic
is neither well-reasoned nor persuasive. As noted above, his
description of Claimant’s accident and attendant synptonms is not
established by the uniform and credible evidence of record.
Moreover, his opinion is belied by the congruent opinions of
Drs. Morse and Cul ver, who concluded Caimant did not sustain an
injury of the magnitude Dr. Koy described. Accordingly, | find
Dr. Koy's recomendation fails to establish the recomended
procedure is reasonable, necessary or appropriate for Claimnt’s
job injury.

Al t hough a recommendation for a pain clinic is beyond the
area of expertise of the psychologists, it 1is noted Dr.
Kr onenber ger appears to recommend a pai n clinic for
psychol ogi cal benefits. | find his opinion is entitled to |ess
probative value than Dr. Bianchini’s opinions for the reasons
stated above. Al though Dr. Bianchini opined psychol ogical
counseling mght be of benefit with concurrent physical therapy,
he deferred to Dr. dynn for a reconmendation of physical

t her apy. QG herwise, Dr. Bianchini concluded psychol ogi cal
intervention alone was unnecessary. As noted above, Dr. dynn
opined a pain clinic was unnecessary and that Caimnt could
return to work w thout restrictions. Accordingly, | conclude



Cl ai mant has not established a psychol ogical benefit froma pain
clinic.

In light of the foregoing, | find the record does not
support a conclusion that a pain clinic is reasonable or
necessary for the treatnent of Caimant’s conpensable injury.
Consequently, Enployer/Carrier shall not be Iliable for such
treat nent.

Likewse, | find Caimant failed to establish the EMI NCS
recommended by Drs. Phillips, Wterneier and Kewalramani are
necessary or reasonable for the treatnent of Caimnt’s
conpensabl e injury. Having already found the opinions of Drs.
Katz and A ynn better-reasoned and nore persuasive than those of
Drs. Phillips, Wterneier and Kewalramani, | find « ainmant

failed to establish the EMZ NCS are reasonable, necessary or
appropriate for the treatnent of his job injury.

Simlarly, | find Dr. Vogel’s reconmendation for a cervica
and |unbar arthrogram and facet blocks is not persuasive in
establishing the procedures are reasonable and necessary.
Having already found Dr. Applebaunis opinions nore persuasive
and well-reasoned than those of Dr. Vogel, | conclude the
procedures are not necessary for the treatnment of Cainmant’s
condi tion.

V. SECTI ON 14(e) PENALTY

Section 14(e) of the Act provides that if an enployer fails
to pay conpensation voluntarily within 14 days after it becones
due, or W t hin 14  days after unil aterally suspendi ng
conpensation as set forth in Section 14(b), the Enployer shall
be liable for an additional 10% penalty of the wunpaid
i nstall nents. Penalties attach unless the Enployer files a
tinmely notice of controversion as provided in Section 14(d).

In the present matter, C aimnt was injured on February 25,
2001, on the sane date Enployer received notice of his injury.
Enpl oyer/ Carrier voluntarily paid conpensation benefits through
March 25, 2001, when they termnated benefits pursuant to the
opi nion  of Claimant’s physician, Dr. Kat z. Claimant’s
conpensation rate was based on an average weekly wage of
$792.00, which is the amobunt to which the parties stipulated at
t he heari ng. On March 20, 2001, Enployer/Carrier filed their
Form LS-208, Notice of Final Paynent of Conpensation Benefits,
in which they indicated Caimant was released to return to his
prior occupation at the same wage rate.



By voluntarily tendering conpensation benefits at an
undi sputed average weekly wage through March 25, 2001, | find a

controversy did not arise until March 25, 2001, when
Enpl oyer/ Carrier disputed Cainmant’s ongoing entitlenment to
conpensation benefits. Enmpl oyer/ Carrier have <continued to

dispute Caimant’s entitlenment to benefits for the grounds
asserted in their LS-208, nanely that C aimant was released to
return to his prior occupation at his prior wage rate. I find
Enpl oyer/ Carrier’s March 20, 2001 filing of their LS 208 anounts
to the functional equivalent of a notice of controversion, and
Enpl oyer/ Carrier are not subject to penalties under the Act.
See Wiite v. Rock Creek G nger Ale Co., 17 BRBS 75, 78-79 (1984)
(an LS-208 nmay be treated as the functional equivalent of a
notice of controversion).

VI . | NTEREST

Al though not specifically authorized in the Act, it has
been an accepted practice that interest at the rate of six per
cent per annum is assessed on all past due conpensation
paynents. Avallone v. Todd Shipyards Corp., 10 BRBS 724 (1974).
The Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to insure that the
enpl oyee receives the full anmount of conpensation due. \Watkins
v. Newport News Shipbuilding & Dry Dock Co., aff’d in pertinent
part and rev'd on other grounds, sub nom Newport News V.
Director, OACP, 594 F.2d 986 (4th Gr. 1979). The Board
concluded that inflationary trends in our econony have rendered
a fixed six per cent rate no |longer appropriate to further the
purpose of making C ai mant whole, and held that ". . . the fixed
per cent rate should be replaced by the rate enployed by the
United States District Courts under 28 US. C 8§ 1961 (1982).
This rate is periodically changed to reflect the yield on United
States Treasury Bills . . . ." Gant v. Portland Stevedoring
Conpany, et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provi des for its specific
adm nistrative application by the District Director. See G ant
v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determned as of the filing date of
this Decision and Order with the District Director.

VII. COST OF LIVING | NCREASES

Section 10(f), as anended in 1972, provides that in all
post - Amendnment injuries where the injury resulted in permanent
total disability or death, the conpensation shall be adjusted



annually to reflect the rise in the national average weekly
wage. 33 US.C 8§ 910(f). Accordingly, upon reaching a state
of permanent and total disability on Novenber 12, 2001, d ai mant
is entitled to annual cost of living increases, which rate is
adj usted comencing Cctober 1 of every year for the applicable
period of permanent total disability, and shall commence Cctober
1, 2002.3° This increase shall be the lesser of the percentage
that the national average weekly wage has increased from the
preceding year or five percent, and shall be conputed by the
District Drector.

VII. ATTORNEY' S FEES

No award of attorney’s fees for services to the Claimant is
made herein since no application for fees has been made by the
Claimant’ s counsel . Counsel is hereby allowed thirty (30) days
from the date of service of this decision by the District
Director to submit an application for attorney's fees.?* A
servi ce sheet showi ng that service has been nade on all parties,
including the Caimnt, nust acconpany the petition. Parties
have twenty (20) days following the receipt of such application
within which to file any objections thereto. The Act prohibits
the charging of a fee in the absence of an approved application.

30 See Trice v. Virginia International Terminals, Inc., 30

BRBS 165, 168 (1996) (It is well established that claimants are
entitled to Section 10(f) cost of Iliving adjustnents to
conpensation only during periods of permanent total disability,
not tenporary total disability); Lozada v. Director, OACP, 903
F.2d 168, 23 BRBS 78 (CRT) (2d Gir. 1990) (Section 10(f)
entitles claimants to cost of Iliving adjustnments only after
total disability becones pernanent).

44 Counsel for Claimant should be aware that an attorney’' s fee

award approved by an administrative |aw judge conpensates only
the hours of work expended between the close of the infornmal
conference proceedings and the issuance of the admnistrative
law judge's Decision and Oder. Revoir v. General Dynanics
Corp., 12 BRBS 524 (1980). The Board has determ ned that the
letter of referral of the case fromthe District Director to the
Ofice of the Admnistrative Law Judges provides the clearest
indication of the date when informal proceedings termnate.
MIller v. Prolerized New England Co., 14 BRBS 811, 813 (1981),
aff’d, 691 F.2d 45 (1°%' Gir. 1982). Thus, Counsel for C ai mant
is entitled to a fee award for services rendered after February
21, 2002, the date this matter was referred from the District
Di rector.




VIT1. ORDER

Based upon the foregoing Findings of Fact, Conclusions of
Law, and upon the entire record, | enter the follow ng O der:

1. Enpl oyer/ Carrier shall pay O aimant conpensation for
tenporary total disability from February 25, 2001 to Novenber
11, 2001 based on Claimant’s average weekly wage of $792.00, in
accordance with the provisions of Section 8(b) of the Act. 33
U.S.C. § 908(Db).

2. Enpl oyer/ Carrier shall pay d aimnt conpensation for
permanent total disability from Novenber 12, 2001 through
Cctober 9, 2002 based on Caimant’s average weekly wage of
$792.00, in accordance with the provisions of Section 8(a) of
the Act. 33 U.S.C. § 908(a).

3. Enpl oyer/ Carrier shall pay daimnt conpensation for
permanent partial disability from Cctober 10, 2002 to February
23, 2003 based on two-thirds of the difference between
G aimant’s average weekly wage of $792.00 and his reduced weekly
earning capacity of $268.64 in accordance with the provisions of
Section 8(c) of the Act. 33 U.S.C. 8§ 908(c)(21).

4. Enpl oyer/ Carrier shall not be liable for conpensation
benefits from February 24, 2003 through present and conti nui ng.

5. Enpl oyer/ Carrier shall pay all reasonable, appropriate
and necessary nedical expenses arising from Caimant’s February
25, 2001, work injury, in conformty wth this Decision and
Order, including Dr. Kewal ramani’s nedical treatnent and rel ated
prescriptions from Decenber 11, 2001 through January 17, 2002,
Dr. Vogel’s nedical treatnment and related prescriptions through
Novenber 12, 2001, unpaid prescriptions related to Dr. Katz’'s
treatment and any unpaid balance to the Cty of New Ol eans,
Emergency Medical Services, pursuant to the provisions of
Section 7 of the Act.

6. Enpl oyer shall not be liable for an assessnent under
Section 14(e) of the Act.

7. Enpl oyer shall receive credit for all conpensation
heret of ore paid, as and when paid.

8. Enpl oyer shall pay interest on any suns determined to
be due and owing at the rate provided by 28 US C § 1961



(1982); Gant v. Portland Stevedoring Co., et al., 16 BRBS 267
(1984).

9. Enpl oyer/ Carrier shall pay to Cdaimant the annual
conpensati on benefits increase pursuant to Section 10(f) of the
Act effective COctober 1, 2002 for the applicable period of
permanent total disability.

10. daimant’s attorney shall have thirty (30) days from
the date of service of this decision by the District Director to
file a fully supported and verified fee application with the
Ofice of Admnistrative Law Judges; a copy nust be served on
Cl ai mant and opposing counsel who shall then have twenty (20)
days to file any objections thereto.

ORDERED this 25th day of Novenber, 2003, at Metairie,
Loui si ana.

Pr__a_ g

LEE J. ROMERO, JR
Adm ni strative Law Judge



